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ANALYTICAL INDEX OF CASES 


A 

ADOPTION 

1. Adult alien; object of adoption to acquire British nationality and 
consequent benefits—The applicants, a married couple of British 
nationality, domiciled and resident in England and with children of 
their own, sought to adopt a young man, nearly 21 years old and of 
French nationality who had a temporary permit to reside in England, 
and, apart from a short period during the summer holidays, had been 
living with the applicants since July, 1962. The reason for the adop- 
tion was not that the applicants should become his parents in the 
true sense, but that the infant should thereby acquire British nation- 
ality with the consequential benefit of the right to reside in England 
indefinitely and the freedom from exchange control legislation 
regarding his interest under certain English settlements, which, as 
an alien, he was subject :—Held, as on the facts the applicants did 
not stand in loco parentis to the infant, and although the benefit to the 
infant need not consist in the transfer of parental rights and duties 
but might consist in some collateral consequence, and in this case 
the Court was satisfied that such an adoption would be for the welfare 
of the infant, the Court considered that such an adoption would be an 
‘“* accommodation ’’ adoption and in the exercise of its discretion 
would refuse to make an adoption order; further it was doubtful 
whether the young man was in the care and possession of the appli- 
cants within s. 3 (1) of the plan meas Act, 1958. ape A. ~~ — 
Ch.D.) oe 


2. Care and possession of infant before wnnein* infant staying, on an 
average, five nights and four days a week with paid married couple 
acting under adopter’s directions while adopter on night duty; 
Adoption Act, 1958, s. 3 (1).—The applicant, a state registered nurse, 
the mother of an illegitimate infant born on December 3, 1960, 
qualified as a midwife in July, 1962, and thereafter continued to be 
employed as a midwife at a hospital. In December, 1962, she moved 
into a flat in the staff residence of the hospital to do night duty so 
as to have as much free time as possible with the infant. She was 
customarily on duty from 8 p.m. to 8 a.m. on four consecutive nights 
and then off duty for three consecutive nights, but sometimes she 
was on duty for eight consecutive nights and then off for six. She 
was able to have the infant with her in the flat both by day and by 
night when off duty, averaging about three days and two nights in each 
week, and also throughout her holidays. The remainder of the time 
the infant spent with a married couple who were paid by the applicant. 
In May, 1963, similar arrangements were made with another married 
couple housed near the applicant’s flat, and, except for the holidays, 
the infant spent on the average four days and five nights with the 
couple. Under this arrangement the applicant had effective control 
of the way in which the infant was cared for and brought up, and 
she bought the infant’s clothes and took the infant out when she chose. 
On her application for an adoption order, the question arose whether 
the infant had been “ continuously in the care and possession of the 
applicant ”’ for the three consecutive months as required by s. 3 (1) 
of the Adoption Act, 1958:—Held, during the requisite period, the 
applicant had been in effective control of the infant’s life; as the 
married couple in exercising physical control while the applicant was 
on duty performed that function under the applicant’s directions 
and in accordance with her wishes, as in the case of a paid child’s nurse, 
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ApDoPpTION—continued 


such control was parental; accordingly, the infant had been “ con- 
tinuously in the care and possession of the applicant ” within s. 3 (1) 
of the Adoption Act, 1958, and an order would be made. (Re B. (G. A. 
(an infant). Ch.D.) ‘ 


3. Consent of parent; dispensing with consent; ‘aetewtn we ine 


mother; refusal of consent by mother; discretion of Judge; Adop- 
tion Act, 1958, s. 5 (1), s. 7 (3).—The stepmother of a boy of nearly 
12 years of age, who had looked after him since he was four, applied 
for an adoption order. The boy’s parents had separated when he was 
aged three years, and thereafter he had lived with his paternal grand- 
parents for a year, until he went to live with his father and step- 
mother. Subsequently his mother divorced his father who then 
married the stepmother. Three years later the father died, leaving 
a will in which he appointed the stepmother guardian of the boy. 
Her application for an adoption order was opposed by the boy’s 
mother, and also by his paternal grandfather. The county court 
Judge who heard the application had before him two reports by the 
guardian ad litem, the welfare officer of the local authority, who 
considered that an adoption order would be for the welfare of the boy. 
The final report, made immediately before the hearing, stated that the 
nature of an adoption order had been explained to the boy, and that 
the boy said he would like to be adopted. The Judge disclosed only 
a small portion of the reports to the parties, did not himself see the 
boy, and found on the facts that the mother had persistently failed 
without reasonable cause to discharge the obligations of a parent of 
the boy, but that she was not withholding her consent to the adoption 
unreasonably, and that, if there should be an order dispensing with 
the mother’s consent, there was no other objection to an adoption 
order and such an order should be made. In considering whether to 
dispense with the mother’s consent (as he was empowered to do 
by s. 5 (1) of the Adoption Act, 1958) the Judge had regard to all the 
circumstances of the case, and concluded that the boy’s real interests 
were bound up with the continuance of his association with the step- 
mother, coupled with reasonable access for the mother and the 
paternal grandparents; that the Court could not effectively impose 
conditions as to access under s. 7 (3) of the Act; and that it would 
not be in the boy’s interests for the adoption order to be made, thus 
reducing the mother and grandparents to begging favours from the 
stepmother which might or might not be granted. The Judge accord- 
ingly refused to dispense with the mother’s consent, and did not make 
an adoption order. On appeal by the stepmother :—Held, the county 
court Judge had not exercised his discretion hea sindbis haa G. 
(T. J.) (an infant). C.A.) oe ‘ 


4. Consent of parents; dispensing with consent; failure weiner reason- 


able cause by mother to discharge obligations towards infants; 

moral and financial obligations; neglect to visit infants; failure 
to make adequate contributions to their support; Adoption Act, 
1958, s. 5 (2).—In 1950 the mother married § and had two children 
but the marriage broke up in 1955 whereupon, retaining the custody of 
one child, the mother lived with M, as his wife, and of this union there 
were two children, J and D. J was born on June 5, 1956, and two 
months later the mother placed J in charge of the London county 
council, possibly with a view to adoption, and the council placed J 
with Mr. and Mrs. P. Although only a short journey away by bus or 
tube, the mother did not visit J between August, 1956, and October, 
1957, and made no inquiries about him until the autumn of 1957. On 
October 21, 1957, the mother took J home until November 15, 1957, 
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ADOPTION—continued 


when she returned him to Mr. and Mrs. P, where he had remained 
ever since; and the mother never saw him again until April, 1958. 
D was born on April 25, 1958, and on May 10, 1958, the mother agreed 
to the adoption of J and D by Mr. and Mrs. P who then took D and 
he had remained with them ever since. Between April, 1958, and 
June, 1960, the mother visited the children three times, and although 
she wrote regularly to Mr. and Mrs. P expressing a desire to have the 
children back she took no active steps to do this. On June 7, 1960, and 
on April 18, 1961, solicitors, instructed by the mother, wrote to Mr. 
and Mrs. P. asking for the children to be returned. The mother had 
found difficulty in finding accommodation suitable for keeping a child, 
but in the autumn of 1958 she found a flat where this could be done. 
The mother drew children’s allowances amounting to about £94 (on 
the basis of two children additional to the child of her marriage with 
S) while J and D were with Mr. and Mrs. P to whom she gave £29; 
the mother also gave some presents of insubstantial value to the 
children. On an application by Mr. and Mrs. P to adopt J and D 
which the mother opposed :—Held, “ the obligations of a parent ” 
referred to in s. 5 (2) of the Adoption Act, 1952, included both the 
natural and moral duty of a parent to show affection, care and interest 
towards his child and also, the common law or statutory duty of the 
parent to maintain his child in the financial or economic sense; 
accordingly, on the facts, the mother having persistently failed 
without reasonable cause to discharge her obligations as a parent the 
Court had discretion, under s. 5 (1) of the Act of 1952, to — 
with her consent. (Re P. (Infants). Ch.D.) . 


5. Illegitimate child; application to High Court for adoption ane: 


putative father’s application to High Court for custody; welfare 
of infant; practice; Legitimacy Act, 1959, s. 3; Adoption Act, 1958, 
s. 7 (1) (6).—The infant, an illegitimate child, was born on September 
16, 1961, and on October 12, 1961, the putative father applied for 
custody in a magistrates’ court. On October 27 the infant was sent to 
adopters, and, the mother having signed her consent to the adoption 
on November 17, the adopters applied to the High Court for an 
adoption order on November 27, 1961. On May 29, 1962, a preliminary 
stage in the adoption proceedings was heard and stood over to allow 
the putative father to issue a summons on June 8, 1962, for custody 
in the High Court, under s. 5 of the Guardianship of Infants Act, 1886 (as 
amended bys. 16o0f the Administration of Justice Act, 1928) by virtue of 
s. 3 of the Legitimacy Act, 1959:—Held, (i) under the Adoption Act, 
1958, the putative father was merely a person who might be heard by the 
court before the decision as to the adoption, and his consent was not 
required for the making of an adoption order, but under s. 7 (1) (6) 
of the Adoption Act, 1958 and also under the Guardianship of 
Infants Acts, 1886, s. 5 and 1925, s. 1 (including the amendment 
under s. 16 of the Administration of Justice Act, 1928) the guiding 
principle was the welfare of the infant, and, it being in the interests 
of the infant, the Court would make an adoption order; (ii) as to 
the practice, the Adoption (High Court) Rules did not impose on the 
guardian ad litem any duty to seek out the putative father; and 
ordinarily there was no reason why the putative father should not 
put his case in the adoption proceedings under the rules whether or 
not his intervention was accompanied by a formal application for 
custody if the adoption were refused. (Re Adoption Application No. 
41/61. Ch.D.) ee = da aca nag 
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TARDY AND AFFILIATION 


1. Affiliation; jurisdiction; child born in England to Jamaican woman; 


mother ordinarily resident in England; Jamaican domicil of origin 
retained; Affiliation Proceedings Act, 1957, s. 1, s. 3 (1) (a).—By 
s. 1 of the Affiliation Proceedings Act, 1957, a single woman who has 
been delivered of an illegitimate child may apply by complaint to a 
justice of the peace for a summons to be served on the man alleged 
by her to be the father. By s. 3 (1) (a) such a complaint shall not 
be made except to a justice of the peace acting for the petty sessions 
area in which the mother resides. In 1960 B, a Jamaican woman, 
came to England to work, live and stay and was accordingly ordin- 
arily resident in England. She had not abandoned her Jamaican 
domicil of origin when in October, 1961, she gave birth to a male 
child in England of which H was the father. Subsequently, the 
child was sent to Jamaica, as B could not afford to maintain him in 
England. A magistrates’ court refused to grant her an affiliation 
order against H, and, on appeal by her, that decision was affirmed 
by quarter sessions. On appeal by B to the Divisional Court :— 
Held, a magistrates’ court has jurisdiction to make an affiliation 
order in respect of a child born in England in favour of a mother 
who is ordinarily resident in England, but domiciled abroad, and 
the appeal must be allowed. Per Curiam, assuming that the Act 
of 1957 is concerned with child’s status and that this depends on the 
law of the mother’s domicil, it is established that, in the absence of 
evidence to the contrary, it must be assumed that the foreign law 
is the same as English law, and that as the child in the present case 
was undoubtedly illegitimate according to English law, it must be 
presumed that he was illegitimate according to Jamaican law. 
(Buckeridge v. Hall. Q.B.D.) . 


BETTING AND GAMING 
1. Betting; betting office; application for licence; notice to be published 


in newspaper circulating in area of licensing authority; insertion of 
notice in sporting paper with limited circulation in area; Betting 
and Gaming Act, 1960, sch. 1, para. 6.—By sch. 1, para. 6, to 
the Betting and Gaming Act, 1960: ‘‘ Not less than 14 days after the 
making of an application [for a licence for a betting office] the 
applicant shall cause to be published by means of an advertisement 
in @ newspaper circulating in the authority’s area a notice of the 
making of the application...” An applicant for a licence for a 
betting office, who had complied with all the other statutory provisions 
relating to such an application, in purported compliance with the 
aforementioned requirement, inserted a notice of the application in 
Sporting Life, which had a limited circulation in the area of the 
licensing authority. The licensing authority granted the application. 
On a motion for certiorari to quash the decision of the licensing author- 
ity on the ground that Sporting Life was not a newspaper circulating 
in the authority’s area:—Held, that the words of para. 6 could not 
be construed as meaning a local newspaper; that there was no 
national newspaper circulating in the area which could be said to be 
read by the general public, as distinct from a limited class of the 
general public, of the area; and that the insertion of the advertise- 
ment in Sporting Life, in the particular case, complied with the 
requirements of sch. 1, para. 6. The motion, therefore, must be refused. 
R. v. Westminster Betting Licensing Committee. Ex ee Peabody 
Donation Fund (Governors) and Another. Q.B.D.) . 
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BETTING AND GAMING—continued PAGE 


2. Betting; street or public place; ‘ receiving bets ’’; negotiation of bets 
in factory by agent of bookmakers; manager of bookmakers frequent- 
ing street outside factory; betting slips thrown over factory gates 
to manager by agent; Street Betting Act, 1906, s. 1 (1).—The phrase 
“‘ receiving bets ’’ in s. 1 (1) of the Street Betting Act, 1906, refers to 
a financial transaction resulting from a betting contract which has 
been entered into, viz., receiving the losses resulting from the bets, 
and does not include the physical receipt of slips of paper evidencing 
betting contracts. Where, therefore, bets were negotiated in a factory 
by the agent of a firm of bookmakers of which the appellant was 
manager, and the appellant frequented the street outside the gates of 
the factory and received from the agent a roll of paper containing the 
betting slips evidencing the bets made by punters in the factory 
with the agent, the roll being thrown over the gates by the agent to 
the appellant, and the appellant was convicted of frequenting the 
street for the purpose of “ receiving bets”’, contrary to s. 1 (1) of 
the Street Betting Act, 1906 :—Held, on appeal, that the appellant had 
not received bets within the meaning of the aforementioned sub- 
section and that the conviction must be ow —— v. Cowan. 
Q.B.D.) ‘ d me 

3. Gaming; amusements with prizes; refusal of permit by local anal ; 
appeal to quarter sessions; grant of permit subject to restrictions other 
than those of statutory conditions; jurisdiction in quarter sessions 
to grant conditional or limited permit; Betting and Gaming Act, 
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BETTING AND GAMING—continued 


1960, s. 24, sch. 3, para. 2:—On an application by a café proprietor 
for a permit to provide on the premises amusements with prizes, 
local authority refused to grant a permit. The applicant appealed to 
quarter sessions, who granted her a permit limited as to the number 
and type of amusements. On appeal by the local authority to the 
Divisional Court :—Held, that the discretion which a local authority 
had under sch. 3, para. 2 of the Betting and Gaming Act, 1960, was 
merely to grant or withhold a permit and they had no authority to 
attach conditions to such a permit, and that accordingly, quarter 
sessions had no authority to grant the limited permit which they 
had purported to grant. The case must, therefore, be remitted to 
them with a direction to restore the refusal of the local authority 
to grant the application. (Hewison v. Skegness U.D.C. Q.B.D.) ... 


4. Gaming; fraud in wagering; essential ingredient that money won 


should have been obtained; false pretence as to identity; bookmaker 
induced to accept bets; no winnings paid over by bookmaker; sub- 
stitution of verdict of attempted offence; Gaming Act, 1845, s. 17.— 
It is an essential ingredient of the offence of winning money by fraud 
in wagering, contrary to s. 17 of the Gaming Act, 1845, that the money 
should have been actually obtained by the defendant. H telephoned 
a bookmaker, and, by a fulse pretence as to his identity, asked to be 
put on a commission basis and placed bets, two of which were on 
horses which won. The bookmaker did not pay, but H and another 
man were convicted of winning money to themselves and others by 
fraud in wagering, contrary to s. 17 of the Act of 1845:—Held, that, as 
the defendants had not actually obtained the money won, they 
were not guilty of the offence charged, but were guilty of an attempt 
to commit the offence only and the Court would, accordingly, sub- 
stitute a verdict of guilty of the eras - v. Harris. R. v. 
Turner. C.C.A.) 


5. Gaming; lawful gaming ; ohales fen of seuiattes money staked paid 


to winners; additional payment required with each stake; those 
payments made to organizers of club; whether each payment “a 
fixed sum of money determined before the gaming began’; Betting 
and Gaming Act, 1960, s. 16 (7) (6).—By s. 16 (1) of the Betting and 
Gaming Act, 1960, gaming shall be lawful if it is conducted in accord- 
ance with certain conditions, one of which is that all money staked 
shall be paid to the winners, and another of which (c) is “ that no 
other payment in money or money’s worth is required for a person 
to take part in the gaming”. By s. 16 (7) in any proceedings under 
this section, gaming shall be held to have been conducted in accord- 
ance with s. 16 (1) (c) if it is proved... (b) ‘‘ that, apart from any 
annual subscription for membership of the club, the only other 
payment required for a person to take part in the gaming was of a 
fixed sum of money determined before the gaming began”. The 
words “‘ fixed sum ”’ in s. 16 (7) (6) mean a definite, ascertained sum 
known by the player in advance and equal to all players. The 
defendant was the organizer of a club at which a game called Legalité, 
which was a form of roulette, was played. The game was supplied 
by the second defendants, K., Ltd. Each spin of the wheel constituted 
a separate game of chance. All moneys put down by the players as 
stakes were paid to the winners. With each stake 6d. was required for 
a player who wished to take part in the gaming. These sixpences were 
not paid to the winners, but went to the organizer of the club. The 
defendant Q was convicted of unlawful gaming, contrary to s. 16 (4) 
of the Act of 1960, and the defendants K., Ltd. with aiding and 
abetting Q, contrary to s. 35 of the Magistrates’ Courts Act, 1952. 
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BETTING AND GAMING—continued PAGE 
On appeal against conviction:—Held, the players were not being 
required to pay a “ fixed sum of money determined before the gaming 
began ”’, within the meaning of s. 16 (7) (6), since one player might 
place more stakes than another and their payments could, accord- 
ingly, be different, and, therefore, the convictions must be affirmed. 
(Quinn and Another v. Mackinnon. Q.B.D.) . ee ai 


Cc 

CHILDREN AND YOUNG PERSONS 
Child; ward of court; care; local authority; interlocking of court’s 
inherent jurisdiction over wards with local authorities’ duty of care; 
duty of court to consider conflicting claims of parents and welfare 
of child; Children Act, 1948, s. 1 (3).—The parents of two children, 
aged ten, were separated, but the conditions for assumption by the 
local authority of parental rights under s. 2 of the Children Act, 1948, 
were not satisfied. The children had been in the care of the local 
authority under s. 1 of the Children Act, 1948, since August 13, 1956. 
On the mother’s application on March 6, 1962, the children were made 
wards of court and by an order dated March 13, 1962, it was ordered 
that they should remain in the care of the local authority. The mother’s 
undertaking not to remove them from that care or take them out 
of the jurisdiction, being embodied in the order, a similar restraint was 
imposed on the father. The mother applied to vary the order by 
including a provision for access to the children by both parents. The 
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CHILDREN AND YOUNG PERSONS—continued 


court found that it was in the interests of the children that they 
should continue to be wards of court and should remain, as the 
parents agreed, in the care of the local authority. The question 
arose as to the relationship between the ward of court prerogative 
jurisdiction and the statutory duties and powers of the local authority 
under the Children Act, 1948:—Held, where s. 1 of the Children Act, 
1948, operated, the order should be formulated in accordance with 
these propositions; the Act could override the prerogative which 
remained effective in so far as it was not overridden by the Act and 
might act in aid of and supplemental to it; the best interests of the 
children would be served, and the advantages of the statutory juris- 
diction would be interlocked with the proper operation of the prero- 
gative jurisdiction of the court, for the local authority to continue to 
exercise their statutory care of the children for such time as the Act 
provided, but if that care was terminated or was in danger of termina- 
tion under the Act then the power and discretion of the court should 
be brought to bear on the situation; accordingly, a provision would 
be made in the order for access by both Pon under the or 
jurisdiction. (Re G. (infants). Ch.D.) olin 


CRIMINAL LAW 
1. Abortion; procuring instruments; meaning of “ procure ’’; Offences 


against the Person Act, 1861, s. 59.—By s. 59 of the Offences against 
the Person Act, 1861: ‘‘ Whosoever shall unlawfully supply or 
procure any poison or other noxious thing, or any instrument or 
thing whatsoever, knowing that the same is intended to be unlaw- 
fully used or employed with intent to procure the miscarriage of any 
woman, whether she be or be not with child, shall be guilty of a 
misdemeanour...’ The word “ procure” in the aforementioned 
section means to get possession of something from another person, 
and does not cover the case of a man who already has an instrument in 
his possession and goes to a cupboard or elsewhere and gets the instru- 
ment therefrom. Where, therefore, on visiting the appellant’s flat, 
the police found there a pregnant woman and a kettle boiling on the 
stove containing various instruments which could be used for the 
purpose of procuring abortion, but it was not clear on the evidence 
when the instruments came into the appellant’s possession, nor was 
it proved that they had come into his possession for the purpose of 
procuring the miscarriage of the woman named in the indictment, 
and the appellant was convicted of procuring instruments with intent 
to procure a miscarriage of the woman, contrary to the aforesaid 
section :—Held, that the conviction must be — ag v. Mills. 
C.C.A.) ue 


2. Accessory after the fact; stolen iis deen of for gain; assist- 


ance of felon to avoid apprehension also an object of offender; 
direction to jury.—A person who has endeavoured to sell or dispose of 
stolen goods with the object of making money for himself may be an 
accessory after the fact to the larceny if at the same time he has the 
additional object of assisting the felon to escape arrest; but the jury 
must be directed that he can only be convicted as accessory after the 
fact if, in endeavouring to sell or dispose of the goods, he has as one 
of his objects the —* last-mentioned. o v. Andrews. R. »v. 

Craig. C.C.A.)_... ‘ 


3. Accessory after the fact; wife anes Diethdind and another een 


liability of wife to conviction; no coercion by husband; Criminal 
Justice Act, 1925, s. 47.—The appellant was convicted of being 
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CRIMINAL Law—continued PAGE 
accessory after the fact to a felony committed by her husband and 
another person. The evidence showed that she was assisting both 
persons, but principally assisting her husband. There was no evidence 
that she had been coerced by her husband :—Held, the conviction was 
good in law. Semble: The old common law rule that a wife cannot 
be accessory after the fact to a felony committed by her husband 
has disappeared since the coming into force of s. 47 of the Criminal 
Justice Act, 1925, except in a case where the wife has been coerced 
by the husband. (R. v. Holley. C.C.A.) ie a 71 


4. Act outraging public decency; necessity of act being omuniinek in 
public and of more than one person being capable of seeing it; need 
to prove actual disgust or annoyance; police officer as witness.—In 
order to establish the common law offence of committing an act 
outraging public decency it must be proved that the act was committed 
in public and that more than one person must have been able to see it. 
The prosecution are not required to prove actual disgust or annoy- 
ance on the part of any observer. Per Curiam: If evidence to actual 
disgust or annoyance were required, such evidence would se be 
given by a police officer. (R. v. Mayling. C.C.A.) _... . 269 

5. Affray; principal in second degree; encouragement; nthe pre- 
sence at scene; evidence for jury, but no more; evidence of secret 
intention to help if required.—Before a jury can properly convict a 
defendant of being a principal in the second degree to an affray they 
must be convinced by the evidence that he, at the very least, by 
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CrimmmaL Law—continued PAGE 








some means or other encouraged the participants. Encouragement in 
one form or another is a minimal requirement before a defendant may 
properly be regarded as a principal in the second degree to any 
crime. Where unexplained presence at an affray is prima facie not 
accidental, it is evidence, but no more than evidence, of encourage- 
ment for the jury; and it remains no more than evidence for the jury 
if there is added to presence at an affray a secret intention to help, if 
necessary, one side or the other. (R. v. Allan and Others. C.C.A.) 

6. Conspiracy; conspiracy to commit offence triable summarily only; 
charge of conspiracy triable on indictment; conspiracy to permit 
drivers to drive without statutory rest periods; conspiracy to encour- 
age drivers to make false daily records; Road Traffic Act, 1960, s. 73 
(1), (3), 8. 186 (1), (6); Goods Vehicles (Keeping of Records) Regula- 
tions, 1935 (S.R. & O. 1935 No. 314), reg. 6.—An indictment will lie 
for conspiracy to commit an offence which itself is triable summarily 
only. The appellants, a haulage company and its managing director, 
were indicted on two counts charging conspiracy. The first charged 
conspiracy to encourage the company’s drivers to make false drivers’ 
daily records, in contravention of s. 16 of the Road and Rail Traffic 
Act, 1933, reg. 6 of the Goods Vehicles (Keeping of Records) Regu- 
lations, 1935, and s. 186 of the Road Traffic Act, 1960. The second 
charged conspiracy to permit, etc., the drivers to drive without having 
their statutory rest periods, contrary to s. 73 of the Act of 1960, and 
the corresponding repealed provision (s. 19) of the Road Traffic Act, 
1930:—Held, an indictment lay in respect of each count, and that 
convictions based on those counts were valid. (R. v. Blamires Trans- 
port Services, Ltd. and Another. C.C.A.) 

7. Defence; duress; burden of proof.—Where a defendant nbn. to sly 
on @ defence of duress, he must, either by cross-examination of the 
prosecution witnesses or by evidence called on his behalf, or by a 
combination of the two, place before the court such material as makes 
duress a live issue fit and proper to be left to the jury. Once he has 
succeded in doing this, it is for the Crown to destroy that defence in 
such a manner as to leave in the minds of the jury no reasonable doubt 
that the defendant cannot be absolved on the ground of compulsion. 
Observations on the inclusion in an indictment for larceny of the 
name of the owner of the ie —— to have been stolen. (R. v. 
Gill. C.C.A.) - 

8. Evidence; admissibility ; eingnd agents mahing oiuiuden « on . behalf 
of company; company engaged in selling milk; inspector of weights 
and measures; conversation with person calling himself company’s 
depot manager; visit to inspector by person calling himself com- 
pany’s representative; position with regard to sale of pre-packed 
cartons of milk discussed; Weights and Measures Act, 1926, s. 7, s. 11. 
—The appellant, an inspector of weights and measures and sampling 
officer, purchased 13 “ half-pint ” cartons of milk from a vending 
machine of the respondents. He took the cartons to the respondents’ 
depot and there saw one HJ, who said that he was the respondents’ 
depot manager. The inspector measured in the presence of HJ, the 
13 cartons, 12 of which contained less than a half-nint of milk. The 
inspector prepared a schedule to that effect and left a copy with HJ. 
Four days later a person who said that he was a renresentative of the 
respondents called at the inspector’s office to discuss the position 
with him. Charges under s. 7 and s. 11 of the Weights and Measures 
Act, 1921, alleging that the respondents had sold pre-packed cartons 
of milk, each such carton not being half-pint or a multiple of half- 
pint in quantity, were preferred against the respondents. During the 
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CriminaL Law—continued PAGE 
evidence of the inspector, objections were made on behalf of the 
respondents to the admissibility of the conversation between him and 
HJ and the conversation between him and the person who said that he 
was a representative of the respondents on the ground that it had not 
been proved that these persons were agents of the respondents, whose 
admissions would be evidence against them, or were authorized by 
the respondents to make admissions on their behalf. The justices 
upheld the submission and excluded the evidence. On appeal by the 
inspector :—Held, there was prima facie evidence which would entitle 
the justices to infer that both persons were agents of the respondents; 
further, the status of both persons was such that they had ostensible 
authority to make admissions on behalf of the respondent: and, 
therefore, the case must be remitted to the justices with the direction 
that the evidence had been wrongly excluded and that they should 
continue the hearing. (Edwards v. Brookes (Milk), Ltd. Q.B.D.) ... 497 

9. Evidence; corroboration; summing-up; duty of Judge.—In any case 
where corroboration is required as a matter of law or practice and 
where there is evidence capable of amounting to corroboration, the 
duty of the Judge in explaining whether particular evidence may or 
may not amount to corroboration must depend on the facts of the 
particular case. In general, he should give a broad indication of the 
kind of evidence which the jury, if they accept it, may treat as 
corroboration, but he is not expected to refer to every piece of 
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CriminaL Law—continued 
evidence which is capable of amounting to corroboration. Dictum of 
Byrne, J., in R. v. Zielinski nei 114 J.P. 571, modified. ~~ v. 
Goddard and Another. C.C.A.) . 

10. Evidence; corroboration; conmpleeny; eleine ticket ‘beating names 
of two alleged conspirators; distinction between relevance and 
probative value of document.—HR and M were indicted for con- 
spiracy to steal motor vehicles and to obtain registration books for 
stolen vehicles by false pretences. It was alleged by the prosecution 
that the part of H was to run a fraudulent car showroom in Man- 
chester. H had given evidence that R travelled by air with him to 
Manchester for the purpose of starting the showroom. The prosecution 
produced in evidence a cancelled air-ticket from London to Man- 
chester bearing the names of R and M, the ticket being produced from 
the place where it would properly be kept. In summing-up the 
recorder indicated that the ticket might be regarded as possible corro- 
boration of the evidence of H in so far as it showed that a man of the 
name of R travelled by air to Manchester at the relevant time :—Held, 
(i) that a distinction must be drawn between the relevance and the 
probative significance of such a document, and that the document 
could not be treated as speaking to its contents, for they would be 
only hearsay; (ii) that the document was relevant, and, as such, 
legally admissible, by reason of the probability that an air-line ticket 
used on a flight would have been used by the man whose name 
appeared on it and by reason of its having been found in the place 
where used air-line tickets were usually found; (iii) that although 
the jury would more properly have been directed on these lines, the 
summing-up of the recorder did not amount to a misdirection. = 
v. Rice and Others. C.C.A.) ee 

11. Evidence; general rule that all evidence to obs gelied on shy prosecution 
should be introduced before close of case for prosecution; intro- 
duction of such evidence during cross-examination of defendant; 
cross-examination of defendant on statement made by co-defendant; 
distinction between induced and voluntary statements; distinction 
between cross-examination of defendant tried alone and one tried 
with other defendants.—There is a general principle of practice, 
though no rule of law, requiring that all evidentiary matter on which 
the prosecution intend to rely as probative of the guilt of a defendant, 
or the guilt of any one of several co-defendants, should be adduced 
before the close of the case for the prosecution, if it be then avail- 
able. Whether or not evidence subsequently for the first time avail- 
able to the prosecution should be introduced at any later stage is a 
matter for the trial Judge to be determined in the exercise of his 
discretion, subject to certain limits, in such a way and subject to such 
safeguards as seem to him best suited to achieve justice between the 
Crown and the defendants and between the co-defendants. The 
principle that a single defendant who has made a statement induced 
by a threat or promise or otherwise not truly voluntary cannot be so 
questioned at histrial as to reveal that he has made a statement obtains 
also in favour of any co-defendant of the maker of the statement. 
Though information derived from an induced statement may be 
used, the fact that such information was provided in the form of a 
statement should not be revealed to the jury. R. v. Tracey [1944] 
2 All E.R. 229, extended. A voluntary statement made by one of 
several co-defendants may be used in cross-examining him as a tool 
to extract on oath all that he formerly said in the statement against 
a co-defendant. A distinction should be drawn in this respect 
between the case of a single defendant and a case where two or more 
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CriminaL Law—continued 


PAGE 


defendants are charged. In the former category it would be rare 
indeed to find justification for using his statement, albeit wholly 


voluntary, for the first time during his cross-examination. (R. v. 


Rice and Others. C.C.A.)... 


232 


12. Evidence; spouse; competence as witness against other spouse; 


Se - ———— 








decree of judicial separation; effect.—The common law rule that in 
a criminal case a spouse is incompetent to give evidence against the 
other spouse except in the case of offences committed by the defendant 
against the person or liberty of the other party to the marriage, and 
remains incompetent after a decree absolute for divorce or a decree 
of nullity (where the marriage annulled was merely voidable) still 
applies notwithstanding that the spouses have been separated by a 
decree of judicial separation. (Moss v. Moss. Q.B.D.)... hee a 


13. False pretences; inducing person to affix name to paper; paper to 
be converted into or used as valuable security; bill of sale charging 
cars in favour of bank; servant of bank induced to affix his name as 
witness to bill; cars not property of defendant; no liability imposed 
on bank or its servant to pay money or perform obligation to advan- 
tage of defendant; scope of statutory provision; Larceny Act, 1916, 
s. 32 (2).—Section 32 (2) of the Larceny Act, 1916, is aimed at, or 
directed to, a document imposing liability on the person defrauded, 
or someone at any rate other than the defendant, to pay money or to 
perform any other obligation to the advantage of the defrauder, or 





In 
Mother’s 
Place 


si 


FRIENDS OF THE POOR 
& GENTLEFOLK’S HELP 


42 Ebury St., London, S.W.! 


Royal Patrons: 
H.M. THE QUEEN 
H.M. QUEEN ELIZABETH THE QUEEN 
MOTHER 





President: H.R.H. THE PRINCESS MARGARET 


General Secretory: 
DAME DOROTHY VAISEY, D.C.V.O., O.8.E. 


The work of this Society— 
its Homes for Gentlepeople 
and its Help for those in 
need—depends on 





Parents may “forget””—and the forgotten 
child soon becomes the problem child. By 
mothering these unfortunate children with 
love and skill, Salvationists seek to save their 
threatened lives. A remarkable majority grow 
up into happy, normal citizens who would 
otherwise be a tragic liability. 
Will you put yourself in some “‘mother’s 
place’”’ by a gift or legacy to 
The Salvation Army 

101 Queen Victoria Street, London, E.C.4. 

Write for booklet and forms of bequest. 


VOLUNTARY GIFTS AND 
LEGACIES 


NO STATE AID 











Justice of the Peace and Local Government Review Reports. January 18, 1064. 


580 INDEX TO REPORTS—ANALYTICAL INDEX Vol. 


some person whom the defrauder desires to benefit. The appellant 
was the director of a company, the substantial business of which 
was, at the material time, the obtaining of possession of crashed or 
wrecked cars, rebuilding them, and selling them in the trade. In 
order to obtain financial assistance, the company, as dealers, entered 
into a series of hire-purchase agreements with a finance company. 
The appellant became heavily overdrawn, and was being pressed by 
his bank. In order to gain time, he executed a bill of sale in favour 
of his bank charging a number of cars, which he falsely stated were 
his property, and induced a servant of the bank to affix his name 
as a@ witness to his signature. He was convicted of fraudulently 
causing that person to affix his name as a witness in order that the 
bill of sale form might be afterwards converted into, or used or dealt 
with as, a valuable security, by falsely pretending that the cars 
charged were his property, contrary to s. 32 (2) of the Larceny Act, 
1916. On appeal :—Held, that as the bill of sale was in fact a form of 
security to enable the defendant to obtain an extension of time, and 
as nothing passed from the bank under it, the appellant’s conduct, 
however fraudulent, did not amount to an offence under s. 32 (2) of 
the Larceny Act, 1916 and the conviction must be — (R. v. 
Thornton. C.C.A.) an 113 
14. Forgery; obtaining property ‘ “by virtue of’ “i > forged instrament; 
ingredients of offence; Forgery Act, 1913, s. 7 (a).—In order to 
establish the offence of obtaining property “ by virtue of” a forged 
instrument, contrary to s. 7 (a) of the Forgery Act, 1913, the prosecu- 
tion need only prove that, with intent to defraud, the defendant used 
an instrument which was to his knowledge forged to start a train of 
events whereby he intended to obtain, and did obtain, property. 
They are not required to prove, as on a charge of false pretences, 
that the forged instrument either wholly or partially induced the 
person from whom the property was obtained to part with that 
property. (R. v. Hurford. R. v. Williams. C.C.A.) ... 374 


15. Fraudulent conversion; solicitor; moneys received for diese; mis- 
appropriation; moneys received in respect of counsel’s and short- 
hand-writers’ fees; payment by solicitor into own bank account; 
Solicitors Act, 1957, s. 66; Solicitors’ Accounts Rules, 1945 (S.R. & 
O. 1944, No. 781), r. 9 (2); Larceny Act, 1916, s. 20 (1) (iv) (b); 
Indictment; defect in particulars of offence; no amendment; no 
embarrassment to defendant; no miscarriage of justice; Criminal 
Appeal Act, 1907, s. 4 (1), proviso.—Section 20 (1) (iv) (a) of the 
Larceny Act, 1916, is concerned with cases where money is entrusted 
by a transferor to another person and an obligation is imposed by the 
transferor on the transferee to pass on the money to a third person. 
Sub-paragraph (b) is appropriate for cases where money is received by 
@ person to hold it on account of another person, whether or not that 
obligation is imposed by the initial transferor. The appellant, a 
solicitor, received from clients a cheque for £1,663 9s. 7d. The 
solicitor’s bill included a sum of £639 17s. as disbursement for 
counsel’s fees, which the appellant had not paid. The appellant paid 
the cheque into his own bank account. At the trial the appellant 
admitted that he had fraudulently converted the £639 17s. to his own 
use. The indictment was laid under s. 20 (1) (iv) (b) of the Larceny 
Act, 1916, the particulars of offence alleging that the appellant, 
having received the cheque on account of his clients, fraudulently 
converted part of the proceeds thereof to his own use and benefit. 
The appellant was convicted, and, on appeal, contended (i) that the 
provisions of the Solicitors Act, 1957 and r. 9 (2) of the Solicitors’ 
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Accounts Rules, 1945, required that he should pay the cheque into 
his own bank account, and, therefore the money represented by the 
cheque became his own; (ii) that as the clients had drawn the cheque, 
the allegation in the particulars of offence that the cheque had been 

} received on behalf of the clients was bad, and that, even if a charge 
had been laid under s. 20 (1) (iv) (a), no charge under s. 20 (1) (iv) (b) 
could lie:—Held, (i) the fact that a particular sum was paid into a 
particular banking account, albeit pursuant to a statutory obliga- 
tion, did not affect the right of persons interested in that sum or any 
duty of the solicitor either towards his clients or towards third parties 
with regard to the disposal of that sum; the relevant provisions of 
the Solicitors Act, 1957, and the Solicitors’ Accounts Rules, 1945, 
were domestic matters affecting the conduct of the solicitors’ practice 
only, and it was a question of fact in each case whether money 
received by a solicitor from his client fell within the ambit of s. 20 
(1) (iv) (6) of the Act of 1916; in the present case, the part of the 
proceeds of the cheque which was attributable to counsel’s fees was 
shown to have been fraudulently converted by the appellant to his 
own use; (ii) although the statement of offence was unobjectionable, 
| the particulars of offence were defective in that they alleged that the 
P cheque had been received on behalf of the appellant’s clients instead 
of on behalf of the counsel for whom it was intended, and should have 
been amended at the trial, but as the appellant had not been embar- 
rassed in his defence by reason of the defective particulars, the court 
would apply the proviso to s. 4 (1) of the Criminal a Act, 1907, 
and dismiss the appeal. (R. v. Yule. C.C.A.) . i 469 
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16. 


17. 


18. 


Gross indecency; act committed ** with ’ another person; consent of 
other person not essential; joint charge; possibility of one person 
being convicted and other acquitted; Sexual Offences Act, 1956, s. 13. 
—By s. 13 of the Sexual Offences Act, 1956: ‘‘ It is an offence for a 
man to commit an act of gross indecency with another man, whether 
in public or private, or to be a party to the commission by a man of an 
act of gross indecency with another man, or to procure the commis- 
sion by a man of an act of gross indecency with another man.”’ The 
word “ with” in this section merely means “ against ’’ or “‘ directed 
towards *’ and does not mean “‘ with the consent of”. Where two 
persons are jointly charged with committing an act of gross indecency 
with each other, if both are to be convicted the act must be proved 
to have been committed with the consent of both, and it must be 
proved they were acting in concert, but, since a person can commit 
an act of gross indecency with another person who was not a con- 
senting party, one of the persons charged on a joint charge of this 
offence may be convicted and the other anges (R. v. Hall. 
C.C.A.) ; 

Indictment ; duplicity ; causing death by duivien at a , speed out in 
a manner dangerous to the public; separate offences arising from one 
single incident charged conjunctively; Road Traffic Act, 1960, s. 1 
(1).—An indictment which charges a defendant with causing death 
by dangerous driving, contrary to s. 1 (1) of the Road Traffic Act, 
1960, and alleges in the particulars of offence that the defendant 
caused death by the driving of a motor vehicle on a road at a speed 
and in a manner which was dangerous to the public having regard 
to all the circumstances of the case is valid and not bad for duplicity, 
since, even if the offences charged are separate offences, it is per- 
missible to charge them conjunctively where the matter relates to 
one single incident. (R. v. Clow. C.C.A.) ‘ 

Indictment; two persons charged jointly ; easmalt ond quitelons 
damage; direction to jury; distinction between joint and independent 
action.—Except where provided by statute, when two persons are 
jointly charged with one offence, judgment cannot stand against 
both of them on a finding that an offence has been committed by 
each independently. The appellant, who had been drinking in a 
public house, went with a Mrs. S to a neighbouring restaurant for 
supper. An argument and quarrel took place between them, in the 
course of which some damage was done to the restaurant. When the 
manager asked them to leave, the appellant grabbed him by his tie 
and was thereupon forcibly removed from the restaurant. He tried 
to return, but got his arm trapped in the glass door, which the chef 
held from inside to prevent his re-entry. Mrs. S. thereupon picked 
up a flower pot and threw it at the glass door, which broke, occasion- 
ing actual bodily harm to the chef. As a result, the appellant was 
enabled to re-enter the restaurant, where he caused further damage. 
The appellant and Mrs. S were jointly charged in one count with 
causing malicious damage (i.e. the damage done by the appellant 
before his removal and also that caused after his return) and in a 
second count with occasioning actual bodily harm to the chef (by the 
throwing of the flower pot). The jury were directed that, if they 
thought that either the malicious damage or the assault arose out of 
a joint venture, they could convict both the appellant and Mrs. S as 
being equally responsible. The jury convicted both the appellant and 
Mrs. 8 on both counts. On appeal by the appellant :—Held, (i) the 
convictions must be quashed, because the direction to the jury did 
not distinguish between the possibility of the appellant and Mrs. S 
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CRIMINAL Law—continued PAGE 
acting jointly,.on the one hand, or independently, on the other hand, 
and if the jury took the view that they were acting independently, 
the convictions on counts charging them jointly could not stand; 
) (ii) the conviction of malicious damage could not stand because the 
damage done before the appellant was ejected was done in the course 
of an argument and not in the course of any common design with 
Mrs. S and the damage caused after his return was his own independent 
act; (iii) the conviction of assault could not stand because there 
was no evidence that Mrs. S was acting in concert with the appellant 
when she threw the flower . and broke the on door. _ v. 
Scaramanga. C.C.A.) — 476 


19. Obscene publications; sale of cite: to ates ahem on 
plain clothes duty; officers familiar with such publications; test of 
obscenity; susceptibility to corruption; Obscene Publications Act, 
1959, s. 1 (1), (3), s. 2 (6).—The first appellant was the proprietor of, 
the second his assistant in, a bookshop. Two police officers in plain 
clothes, who were employed on the staff of the Obscene Publications 
Department at New Scotland Yard, each made on different dates 
test purchases of packets of obscene photographs at the shop. At the 
trial both officers stated in evidence that they had seen thousands of 
similar photographs and that their feelings were not in any way 
aroused by them. In respect of these sales, the appellants were 
convicted of publishing obscene articles by selling the same to named 
persons, contrary to s. 2 (1) of the Obscene Publications Act, 1959. 
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As a result of these purchases search warrants were obtained, and a 
number of articles at the shop were seized. In respect of these 
articles the appellants were convicted of conspiracy to publish 
obscene articles: Held, while the convictions of conspiracy must be 
affirmed, the convictions of publishing obscene articles must be 
quashed. With regard to this last-named charge, the test of obscenity 
was whether the effect of the articles on the person to whom it was 
sold was to deprave or corrupt him. The defence of inherent 
obscenity must be related to the susceptibility of the viewer, and, 
though it was theoretically possible that a most experienced police 
officer was, despite his protestations, susceptible to the influence of 
the article, it would be unsafe to leave that ete to the jury. 
(R. v. Clayton. R. v. Halsey. C.C.A.) . 


20. Obtaining credit; incurring a debt or liability; tain of rexiating 


21. 


liability; Debtors Act, 1869, s. 13 (1).—There may be an incurring 
of liability within s. 13 (1) of the Debtors Act, 1869, sufficient to 
support a conviction of obtaining credit by false pretences or by 
fraud, although the liability incurred is of the same extent as a pre- 
existing liability, though cases in which this oe can apply must 
necessarily be rare. (R. v. Thornton. C.C.A.) .. 


Obtaining credit under false pretences; obtaining credit “i undis- 
charged bankrupt; obtaining money on promise to do work in return 
therefor; Debtors Act, 1869, s. 13 (1); Bankruptcy Act, 1914, s. 155 
(a).—The words ‘‘ obtained credit ” in s. 13 (1) of the Debtors Act, 
1869, and the words “ obtains credit ”’ in s. 155 (a) of the Bankruptcy 
Act, 1914, refer to the obtaining of credit in respect of the payment or 
repayment of money, and not to the receipt of money on a promise 
to render services or deliver goods in the future, as, for instance, 
undertaking to make paintings for persons from photographs and 
taking deposits of various sums from those persons. (Fisher v. Raven. 
Raven v. Fisher. H.L.) bid “ his sin eu 


22. Possession of offensive weapon in public place; direction to jury; 


common purpose to inflict injury; reference to intent to frighten 
undesirable; Prevention of Crime Act, 1953, s. 1 (4).—The three 
appellants were indicted for conspiracy to rob, of which they were 
acquitted, and for possessing offensive weapons in a public place, 
contrary to s. 1 (1) of the Prevention of Crime Act, 1953, of which 
they were convicted. By s. 1 (4) of the Act an offensive weapon is 
** any article made or adapted for use for causing injury to the person, 
or intended by the person having it with him for such use by him ” 
The three appellants were together in a car belonging to one of them 
in a street in the early afternoon. They went from one betting shop 
to another, and at each shop one or two of them left the car, which 
was kept standing with its engine running, went to the shop, and then 
returned to the car, which one of the appellants then drove away. 
The car was stopped by the police at traffic lights. One appellant was 
found to have in his pocket an unloaded starting pistol, another a 
piece of lead piping which could have been used as a cosh, and the 
the third a hammer shaft. In the car was a sinle barrelled gun and a 
number of live cartridges. On appeal:—Held, that the convictions 
must be quashed, as the jury had not been directed that the prosecu- 
tion must prove either that each of the appellants intended to use 
the article which he was carrying to injure someone, or that he was 
party to a common purpose with one or both of the others to use 
one or more of the articles found for inflicting injury on someone, and 
that, with regard to the latter alternative, each appellant knew that 
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the other or others had the article which each was shown to be 
carrying. It is unsafe and undesirable that a direction to a jury 
based on s. 1 (4) should include any reference to intent to frighten 
' unless it is made clear that the frightening must amount to intimida- 
tion of a sort capable of — a by shock. ees v. Edmonds 
and Others. C.C.A.) = 283 
23. Procuration for sexual hiatiinenaens girl vite 21; inewedieatin of 
offence; no actual sexual intercourse; Sexual Offences Act, 1956, 
s. 23 (1).—To constitute the offence of procuring a girl under the age 
of 21 to have unlawful sexual intercourse with a third person, con- 
trary to s. 23 (1) of the Sexual Offences Act, 1956, it is essential that 
unlawful sexual intercourse should actually have taken place. Where 
it is not proved that intercourse did take place, but it is proved that 
the prisoner procured the girl with the intent that it should take 
place, he may be convicted of an attempt to commit the offence.— 
(R. v. Johnson. C.C.A.) ... sive baa xe be bes 


24. Sentence; committal to quarter sessions; detention anes inability 

of magistrate’s court to make order; jurisdiction in quarter sessions 
13 | to make detention order; sentence of borstal training; Criminal 
| Justice Act, 1948, s. 20 (5), as amended.—By s. 20 (5) of the 
Criminal Justice Act, 1948, as amended: ‘“‘ Where an offender is 
. - « committed for sentence [to quarter sessions] . . . (a) the court 
of quarter sessions . . . may . . . (i) if satisfied [of certain matters] 
sentence him to borstal training; or (ii) in any case, deal with him 
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in any manner in which the court of summary jurisdiction might 
have dealt with him . . .”” The concluding words of the aforemen- 
tioned subsection refer to the period when the court of summary 
jurisdiction decided not to sentence the offender, but instead to com- 
mit him to quarter sessions for sentence. The appellant, when he 
was under 17, pleaded guilty at a magistrates’ court to housebreaking 
and larceny. No notification, pursuant to s. 18 (1) of the Act of 
1948, had been given to that court that a detention centre was 
available for persons under 17, and the court had, therefore, no power 
to make a detention order. The court accordingly committed the 
appellant, under s. 20 (5) of the Act, to quarter sessions for sentence. 
Quarter sessions remanded the appellant in custody for a month, by 
which time he had attained the age of 17. Quarter sessions assumed 
that a detention centre for offenders over the age of 17 was available, 
but held that the concluding words of s. 20 (5) prevented them from 
making a detention order, as the magistrates’ court at the time of 
committal had no power to make one. They accordingly imposed a 
sentence of borstal detention:—Held, that quarter sessions had 
rightly construed s. 20 (5) and that the sentence of borstal ae 
was appropriate. (R. v. Hammond. C.C.A.) : 


25. Sentence; probation order; breach; desirability of sentence being 


passed for original offence where possible; Criminal Justice Act, 
1948, s. 12 (1).—Where an offender who is cn probation commits a 
further offence it is usually desirable that the court before which he 
appears in respect of the further offence should consider whether he 
should be dealt with for the original offence also, if it has jurisdiction 
to deal with him. Thus, where an offender who has been placed on 
probation by a magistrates’ court commits a further offence in respect 
of which he appears at quarter sessions or Assizes, it is usually 
desirable that the court of quarter sessions or Assize should consider 
dealing with him for the original offence, even though the magistrates’ 
court has not specifically requested that this should be done. Other- 
wise, two consequences will ensue. In the first place, the original 
offence cannot be treated as a conviction, and, secondly, the proba- 
tion officer’s responsibility under the probation order continues, even 
though the offender may have been sent to prison for the offence in 
respect of which he is before the court, unless and until the ssi 
order is discharged. (R. v. Calvert. C.C.A.) aoe 


26. Sentence; young person; detention; ‘‘ such period as may be speci- 


fied in the sentence ”’; life imprisonment; Children and Young Per- 
sons Act, 1933, s. 53 (2).—By s. 53 (2) of the Children and Young 
Persons Act, 1933, a young person convicted of manslaughter and 
certain other offences may be sentenced “to be detained for such 
period as may be specified in the sentence’. Life is a period that 
may validly be specified under this subsection. (R. v. Abbott. C.C.A.) 


27. Separate trials; count alleging indecent assault on male; count alleg- 


ing indecent exposure; interval of 15 mins. between alleged offences; 
counts tried together; prejudicial effect of evidence exceeding proba- 
tive value.—The appellant was convicted on two counts, which were 
tried together, one of indecent assault on a boy aged five and the other 
of indecent exposure. Witnesses alleged that they had seen the appel- 
lant with his hand up the trouser leg of the boy, and two witnesses, one 
of whom deposed to that incident, alleged that about 15 mine. later 
they had seen the appellant exposing himself in the street a short 
distance away. On appeal against conviction:—Held, that separate 
trials of the two counts should have been ordered, as, even if the 
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evidence on one count was legally admissible on the other, its preju- 
dicial effect would be bound to exceed its probative value, and, there- 
fore, the convictions must be quashed. (R. v. Fitzpatrick. C.C.A.) ... 16 


28. Sexual offence; corroboration; summing-up; absence of warning; 
question of identity; application of proviso to Criminal Appeal Act, 
1907, s. 4 (1).—It is essential that on a charge of a sexual offence the 
jury should be warned of the danger of acting on the complainant’s 
evidence alone and without corroboration even where the only issue 
is that of identity. Where such a warning should have been, but has 
not been, given, the Court of Criminal Appeal will apply the proviso 
to s. 4 (1) of the Criminal Appeal Act, 1907, and affirm the conviction 
only in very exceptional circumstances. (R. v. Trigg. C.C.A.) cea 

29. Sexual offence; “ prostitution”; ‘“‘common prostitute”; ‘“ pur- 
poses of prostitution”; active acts of lewdness by woman towards 
male customers; no sexual intercourse or passive act by woman; 
Sexual Offences Act, 1956, s. 22 (1) (a), (b), s. 30 (1).—The words 
“common prostitute” and “ purposes of prostitution ” in s. 22 (1) 
(a) and (b), respectively, of the Sexual Offences Act, 1956, and the 
word “ prostitution ” in s. 30 of the Act are not confined either to 
cases where a woman offers her body for sexual intercourse or to 
cases where she offers her body for an act of passive lewdness on her 
part, but will include cases where she offers to perform acts of active 
lewdness, ¢.g., masturbation by her of male customers. (R. v. Webb. 
C.C.A.). ee ae ‘i six we “ ¥ 
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30. Share pushing; invitation to participate in profits arising from 


31. 


management of money other than securities; circular letter; 
recipients invited to subscribe to “bank”; ‘ bank” to provide 
security for bets on horses selected by promoters of scheme; per- 
centage of any profits to be paid to promoters; balance to be dealt 
with according to wishes of subscriber; Prevention of Fraud 
(Investments) Act, 1958, s. 13 (1) (0), s. 14 (1) (a) (6).—By s. 13 (1) 
of the Prevention of Fraud (Investments) Act, 1958: ‘‘ Any person 
who, by any statement, promise or forecast which he knows to be 
misleading, false or deceptive . . . induces or attempts to induce 
another person . . . (b) to acquire or offer to acquire any right or 
interest under any arrangements the purpose or effect, or pretended 
purpose or effect, of which is to provide facilities for the participation 
by persons in profits or income alleged to arise or to be likely to arise 
from the acquisition, holding, management or disposal of any property 
other than securities . . . shall be guilty of an offence”. Bys. 14 (1): 
** . . . no person shall—(a) distribute or cause to be distributed any 
documents which, to his knowledge, are circulars containing—(i) any 
invitation to persons to do any of the acts mentioned in paras. (a) 
to (c) of the last preceding section”. A firm, H.P. & Co., devised a 
a plan called the “ L” plan, subscribers to which were invited each 
to put up a sum of money called a “ bank ’’, one-tenth of which was 
to be applied each day in making a bet on a horse recommended by 
the promoters. If the horse lost, the stake money would be deducted 
from the amount of the “ bank’’. If it won, the money would be 
divided each week in certain proportions, the promoters taking 15 
per cent., and the remainder being dealt with according to the wishes 
of the subscriber. Another firm, J.R.B., Ltd., devised a similar plan 
which contained certain immaterial differences. In each case circulars 
were sent out inviting persons to participate in the plan. On an 
information preferred against H, a partner in H.P. & Co., for having 
distributed circulars contrary to s. 14 (1) (a) of the Act of 1958, the 
justices convicted. On an information preferred against J.R.B., Ltd., 
and charging them with contravention of s. 14 (1) (6), which makes 
it an offence to have in possession for the purpose of distribution any 
documents which, to the knowledge of the possessor, are circulars of 
the kind aforementioned, the justices dismissed the information. On 
appeal by H against his conviction and by the prosecutor against the 
dismissal of the second information :—Held, the prohibition in s. 14 
(1) (a) was not infringed, since s. 13 (1) (6) was concerned with invest- 
ment and the participation in profits of investment used in financial, 
and not racecourse, language, 7.e., money taken from the subscriber 
and invested in property other than securities, and “‘ participation in 
profits ” was directed to participation in the profits of some property 
belonging to the promoters and did not cover the management of 
somebody else’s property for reward; in the present case the essence 
of the plan was that the subscriber should provide security for his 
commitments, and any winnings there might be would arise from 
bets made on credit and not from management of moneys forming 
the “‘ bank ’’, which was merely to be a security; the appeal, there- 
fore, must be allowed in the first case and dismissed in the second case. 
(Hughes v. — — v. J. R. —— Ltd. and Another. 
Q.B.D.) oes . 

Trial; alternative —_ indictment ‘for wamshounbetshieg ond 
larceny; verdict of warehousebreaking with intent; whether per- 
missible; Larceny Act, 1916, s. 26 (1), s. 27 (2)e—On an indictment 
charging breaking into a warehouse or other premises and larceny, 
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contrary to s. 26 (1) of the Larceny Act, 1916, it is not open to a jury to 
return a verdict of breaking into the premises with intent to steal, 
contrary to s. 27 (2) of the Act, since there is no statutory provisions 
to that effect, nor is the common law principle applicable whereby a 
prisoner may be convicted of a less applicable felony than that 
charged, provided the indictment contains words apt to include both 
offences; for s. 27 (2) contains an element, namely breaking with 
intent, which is not included in s. 26 (1). (R. v. Kelly. C.C.A.) 


32. Trial; juror; disqualification; bias; knowledge of prisoner; know- 


ledge from hearsay of prisoner’s bad character; duty of juror.—If a 
juror has, prior to the trial, made a statement that whatever the 
evidence may be, he is determined to decide in one way, this is a 
ground for quashing the conviction on the grounds of the bias of 
the juror. The appellants’ application for leave to appeal having been 
refused, the Home Secretary referred the matter to the Court of 
Criminal Appeal under s. 19 (a) of the Criminal Appeal Act, 1907, 
on the ground that since their conviction new evidence had come to 
light with regard to the state of mind of the foreman of the jury at 
the time when he was sworn as a juror. The court heard evidence 
from the foreman, who swore that he had no views at the outset of 
the trial, but that he formed a definite view as the case proceeded. 
He further swore that he had seen the appellants at times before the 
trial and knew that they were men of bad character with undesirable 
associates and that one of them had just come out of prison:— 
Held, since it was clear that the foreman had not come to any 
determination before hearing the evidence, and as there was no proof 
that he had failed to abide by his oath as a juror, he was not dis- 
qualified from sitting, and the appeals must be dismissed. Per 
Curiam: A juror who knows a prisoner personally, or who knows 
from hearsay of a prisoner’s bad character, ought not to sit on a jury 
and ought himself ask to be excused. (R. v. Box and Another. C.C.A.) 


33. Trial; summing-up; erroneous direction in law; duty of counsel.— 


Observations on the duty of counsel to intervene where the Judge 
has in his summing-up made an erroneous statement of law. (R. v. 
Southgate. C.C.A.) : ‘ea a gs 


D 


DOGS 
Dog found worrying sheep; subsequent bona fide gift of dog to another 


owner; summons for not keeping dog under control issued against 
original owner; order for destruction of dog; jurisdiction to make 
order; Dogs Act, 1871, s. 2.—On October 29, 1961, an Alsatian dog 
was found worrying sheep. A few days later the owner of the dog 
made a bona fide gift of the dog to A, who on November 5, 1961, 
informed the police that she had become the owner. On December 
11, 1961, a complaint was laid against the original owner alleging 
that on October 29, 1961, she was the owner of a dangerous dog 
which was not kept under proper control, contrary to s. 2 of the 
Dogs Act, 1871. A magistrates’ court made an order adjudging that 
“‘ the dog is dangerous and is not kept under proper control and that 
{the original owner] was the owner of the dog” and ordered the 
destruction of the dog. On appeal by the original owner the order 
was confirmed by quarter sessions. On motion by the original owner 
for certiorari to quash the order of the justices and the confirmation 
by quarter sessions :—Held, that as the original owner had made a 
bona fide disposal of the dog and was not the owner at the time of 
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the complaint, neither the justices nor quarter sessions had jurisdic- - 


tion to make the order and both orders must be re 7 v. Jones. 
Ex parte Daunton. Q.B.D.) ‘ 


G 


GUARDIANSHIP OF INFANTS 
Infant; custody; division of custody rights; jurisdiction of court; order 


by magistrate giving legal right to custody of infant to father and 
possession to mother; validity; Guardianship of Infants Act, 1886, 
s. 5.—The power to “ make such order as it may think fit regarding 
the custody of such infant ” conferred on, inter alia, a magistrates’ 
court by s. 5 of the Guardianship of Infants Act, 1886, as extended 
by s. 7 (1) of the Act of 1925 gives the court jurisdiction to give legal 
custody of the infant to one person and the care and control of the 
infant to another. (Re W. (J. C.) (an infant). C.A.) ... ae 


HIGHWAYS AND FOOTPATHS 
1. Highway; alleged obstruction; bena fide claim by defendant of no 


public right of way; jurisdiction of magistrates; Highways Act, 
1959, s. 121 (1), s. 269.—The defendant was charged at a magistrates’ 
court with unlawfully and wilfully obstructing a highway, contrary 
to s. 121 (1) of the Highways Act, 1959. Before any plea was taken, 
counsel for the prosecution informed the court that the defence 
intended to raise a “‘ claim of right ” on the basis that there was no 
public right of way over the alleged highway and that it was accepted 
that the claim was made in good faith. The justices came to the con- 
clusion that their jurisdiction was ousted, and that, having regard 
to the fact that the offence was triable only summarily and was not 
indictable, they had no power to hear the case as examining justices 
with a view to committal. The informant applied for an order of 
mandamus directing the justices to exercise the jurisdiction conferred 
on them by s. 121 and s. 269 of the Act of 1959:—Held, the justices 
had jurisdiction to hear the information because s. 269 provided in 
mandatory form that all offences under the Act, including offences 
under s. 121, should be disposed of summarily, and mandamus must, 

accordingly, issue. (R. »v. Ex — a Ashton R.D.C. 

Q.B.D.) wan ’ 


2. Highway; street; patente: street mie ‘equnieumm ae expenses ; 


frontage basis ; cul- de-sac ; building divided into two maisonettes; gar- 
den fronting street owned by owner of ground-floor maisonette ; access 
to street from first-floor maisonette only across garden; whether 
first-floor maisonette adjoined street; ‘front’; ‘ adjoins”; 
‘abuts’; Highways Act, 1959, s. 295 (1).—By s. 213 (2) of the 
Highways Act, 1959, ‘‘ ‘ fronting’ includes ‘ adjoining’ and ‘ front’ 
shall be construed accordingly.”” By s. 295 (1) ‘‘ ‘adjoining ’ includes 
abutting on, and ‘ adjoins’ shall be construed accordingly.” The 
word “adjoins”, and also the words “fronts” and “ abuts” 
envisage actual contact between part of the premises and the street, 
not only contact, but contact of the sort which will produce some 
kind of frontage which can be measured. A local authority, which 
had adopted the Code of 1892, resolved to execute street works in a 
cul-de-sac and that the expenses thereby incurred sliould be appor- 
tioned between the premises fronting the street, but did not pass a 
resolution under s. 176 (2) and (3) of the Highways Act, 1959, which 
would have had the effect of causing the apportionment to be made 
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according to the frontage of the respective premises. T was the 
owner of a ground-floor maisonette (No. 13) of one of the houses in 
the cul-de-sac and also was the owner of a garden between 20 and 25/t. 
in depth which had a frontage to the street. He was the owner of an 
upper-floor maisonette (No. 15) in the same house and his only 
access to the street was over Trigg’s garden. The maisonette, No. 15, 
was not included in the provisional apportionment of the local 
authority. Trigg objected to the proposals on the ground that the 
upper-floor maisonette had not been included in them. On the hearing 
of the objection, the magistrates’ court upheld it and amended the 
provisional apportionment so as to include the upper-floor maisonette. 
On appeal by the local authority to the Divisional Court: Held, that 
the amendment was wrong, as on the facts it was impossible to say 
that the upper maisonette adjoined the street, particularly in view 
of the fact that it was separated therefrom by some 25 ft. of garden 
in the ownership of Trigg. The appeal, therefore, must be allowed. 

(Buckinghamshire County Council v. Trigg. Q.B.D.) , 


3. Highway; ‘“‘ wilfully obstructs’; intention to do act which nin 


obstruction; genuine belief of lawful authority; Highways Act, 1959, 
s. 121 (1).—By s. 121 (1) of the Highways Act, 1959: “If a person, 
without lawful authority or excuse, in any way wilfully obstructs the 
free passage along a highway, he shall be guilty of an offence.” To 
constitute the offence under the aforementioned subsection it is 
sufficient if a person, without lawful authority or excuse, intention- 
ally, z.e., by the exercise of his free will, does something or omits to 
do something, which act or omission causes an obstruction or con- 
tinuance of an obstruction. The prosecution are not required to 
prove further that he ee did a i act. aeetrce v. 
Jenkins. Q.B.D.) . i owe qe 


HOUSING 
1. Compulsory purchase order; ‘ housing considerations”; “ planning 
considerations”; appropriate procedure; proper matters for con- 


sideration; Housing Act, 1957, s. 97 (1); Acquisition of Land 
(Authorization Procedure) Act, 1946, sch. 1, para. 4 (2)._-The matters 
which a housing authority are entitled to take into account in 
exercising their powers for the acquisition of land under s. 97 of the 
Housing Act, 1957, cannot be defined by reference to any clear-cut 
dichotomy between “ housing considerations ” and “ planning con- 
siderations ”. The housing authority can properly take into account 
any requirements of the planning authority, whose permission is 
required before houses can be built, if those requirements must be 
considered and met in order that the housing authority can proceed to 
build the houses which they wish to build under part 5 of the Act of 
1957. A metropolitan borough council, having obtained planning 
permission, made a compulsory purchase order under s. 97 of the 
Housing Act, 1957, in respect of an area known as De Beauvoir Town. 

In a statement of reasons given by the borough council for the making 
of the order it was stated that in the opinion of the planning 
authority given at the time of an earlier compulsory purchase order 
made in respect of adjacent land “‘ the lay-out of the area should be 
on comprehensive lines . .. to realize a more satisfactory road 
pattern for the area’; and further it was stated that having regard 
to the opinion of the planning authority that a comprehensive lay- 

out plan should be prepared for the whole of the area and the fact 
that a clearance was being made at the same time in respect of other 
contiguous land, the making of the order would ensure “ the imple- 
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mentation of this comprehensive re-development plan”. Further 
reasons given were that there was a large number of people in urgent 
need of rehousing; that as all cleared sites suitable for residential 
development had been developed or were in the process of being 
developed, built up areas would be needed for future development; 
that nearly all the residential property in this particular area was 
over 100 years old; and that there would be a residential gain of 
about 60 per cent. on re-development of the area. The present appli- 
cants, who were the owners of houses in the area, objected to the 
making of the order and the Minister ordered a public local inquiry 
to be held in accordance with sch. 1 to the Acquisition of Land 
(Authorization Procedure) Act, 1946. At the inquiry the objectors 
applied unsuccessfully for an indefinite adjournment on the grounds 
that not only ‘‘ housing issues ” but “‘ planning issues ’’ were involved 
and that as planning objections could not be considered at a housing 
inquiry justice could not be done to objectors. The order was, how- 
ever, subsequently confirmed by the Minister, and the applicants 
applied to the Court under para. 15 of sch. 1 to the Act of 1946 to have 
the order quashed on the grounds that (a) the order was ultra vires 
since ‘the true and dominant purpose” of both the borough council 
and the Minister was “ comprehensive re-development and highway 
improvement ” which was not a proper purpose for the making of an 
order under part 5 of the Housing Act, 1957; or, alternatively, that as 
both the borough council and the Minister had taken into account 
“comprehensive re-development and highway improvement” they 
had taken into account irrelevant matters which they should not have 
econsidered when deciding whether to make or confirm an order under 
s. 97; or (b) since “ planning considerations ”’ as well as “‘ housing con- 
siderations ’’ were involved, procedure under part 5 of the Housing 
Act, 1957, was inappropriate since only housing matters could be con- 
sidered, and as the appropriate procedure under the relevant 
planning legislation provided for a “ two-tier” procedure with full 
planning disclosure, an inquiry pursuant to part 5 of the Act of 1957 
amounted to a denial of natural justice to the objectors as far as the 
planning issues were concerned:—Held, the order would not be 
quashed because (i) it was not ultra vires as neither the borough 
council nor the Minister had taken into consideration matters which 
were not proper for consideration in the exercise of the borough 
council’s powers under part 5 of the Act; (ii) in view of (i), the 
procedure under part 5 of the Act was appropriate, and, as the 
borough council’s statement of reasons informed the objectors that 
when _the borough council’s scheme reached the stage of needing 
Pp permission for the erection of houses the local planning 
authority would have regard to the desirability of an improved road 
pattern for the area being ensured, the objectors had been told all, 
in substance, that they could be told, and there had been nothing 
wrong about the conduct of the public inquiry and no denial of 
natural justice. (Hanks and Others v. Minister of asettine and Local 
Government and Another. Q.B.D.) ‘ 


2. Compulsory purchase order; notice to treat ont notice of a 


served; delay; abandonment; right to enforce notices; Housing Act, 
1936, s. 74.—In 1952 a local authority made a compulsory purchase 
order under s. 74 of the Housing Act, 1936, for the acquisition of land 
occupied by the appellant company. The order was confirmed by 
the Minister of Housing and Local Government. Notice to treat 
was served, no objection to it was taken, and on October 22, 1953, 
notice of entry was served by the authority. On August 11, 1958, 
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the authority informed the Central Land Board, to whom the appel- 
lant had applied for immediate payment for loss of development 
rights on compulsory acquisition, that at that time it was not the 
intention of the authority to proceed to acquire the land. The 
Central Land Board informed the appellant that the authority were 
not proceeding with the acquisition of the North Road site. On 
August 25, 1958, the appellant asked the authority to confirm that they 
had abandoned the compulsory purchase, and on November 13, 1958, 
the authority replied that they intended to proceed with the acquisi- 
tion of the site:—Held, in the circumstances the delay was not such 
as to disentitle a local authority, having public duties to perform, 
from enforcing their rights; there had been no such communication 
between the appellant and the authority as would amount to an 
abandonment by the authority of their rights; and, therefore, the 
authority were entitled to enforce the notice to treat and the notice 
of entry. (Simpsons Motor Sales (London), Ltd. v. Hendon Cor- 
poration. H.L.) ... ee ns ae in oe ‘a a ee 


HUSBAND AND WIFE 


1. Complaint; allegation of matrimonial offence; husband’s right to 
particulars; Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, 
s. 1 (1).—Where, in proceedings by complaint in a magistrates’ court 
under the Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, 
s. 1 (1), a matrimonial offence other than adultery is alleged against 
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a defendant he may, before the hearing, apply for particulars. If no, 
or no sufficient, particulars are given, or a new matter arises in the 
course of the proceedings with which the defendant cannot properly 
deal, he should apply for an adjournment, and the justices will then 
consider whether an adjournment is desirable so that arid may be 
ensured. (Frith v. Frith. P.D.A.) ahs 


2. Cruelty; complaint; admissibility of contents of justices’ clerk's note 


at former proceeding; proof of note.—A justices’ clerk’s note of 
evidence in a matrimonial case is hearsay and is not rendered admis- 
sible by the Evidence Act, 1938, s. 1 (1) (i) (a), (6) for the circum- 
stances do not bring it within those provisions, and, therefore, it is 
not admissible at a subsequent hearing to prove the facts stated in 
the note. But where what has been said (and recorded in the note) 
is not inadmissible although hearsay, the note may be admissible to 
prove what was said, e.g., where the matter to be proved is an 
admission, or the making of a statement in evidence inconsistent 
with the testimony of the witness at a subsequent hearing, or where 
the fact that a particular statement has been made at a previous 
hearing itself is relevant at a subsequent hearing, as in the case of an 
incident in the matrimonial history. For the purpose of proving the 
note the clerk to the justices should, in the absence of agreement, be 
called as a witness pursuant to s. 1 (1) (ii) of the Act of 1938, unless 
the court dispenses with this requirement under s. 1 (1) proviso or 
s. 1 (2). (Brinkley v. Brinkley. P.D.A.) : bed wie 


3. Maintenance and custody order; non-cohabitation clause; matters to 
be considered in exercising discretion to include clause.—A magis- 
trates’ court has an absolute discretion whether to include a non- 
cohabitation clause in a matrimonial order. There is no presumption 
in favour of inserting it even in a case of persistent cruelty. In 
exercising the magistrates’ discretion the leading considerations to be 
borne in mind by the court are (i) whether the clause is necessary for 
the protection of the complainant ; (ii) whether the case is a more 
than an ordinarily serious case; and (iii) whether there is a reason- 
able prospect of a reconciliation between the — =e v. 
Corton. P.D.A.) 


4. Maintenance order; discharge; decree of divorce granted to freee 


on ground of wife’s constructive desertion.—The husband left the 
matrimonial home on July 16, 1957, and on August 8, 1957, the wife 
obtained an order in a magistrates’ court for the maintenance of her- 
self and the two children of the marriage on the ground of the hus- 
band’s desertion. In 1961 the husband told the wife that he wished to 
marry another woman, and (according to the wife) asked her if she 
would divorce him and said that he would keep up the payments 
under the order. On September 1, 1961, the husband presented a 
petition for divorce on the ground of the wife’s constructive desertion 
in July, 1957, and in the petition he set out his proposals for the care 
and upbringing of the children, viz., that they should continue to 
reside with the wife and be supported by her from her earnings and 
from the money sent by the husband in pursuance of the order of 
August 8, 1957. The wife entered an appearance limited to custody 
and maintenance, but did not file an answer. On January 4, 1962, 
the husband was granted a decree nisi, which was in due course made 
absolute. In March, 1963, the husband re-married and in April, 1963, 
the justices heard an application by the husband under s. 8 of the 
Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, that the 
order of August 8, 1957, should be discharged in so far as it con- 
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cerned maintenance for the wife. The justices refused to discharge 
that part of the order, though they reduced the amount of the wife’s 
maintenance. On appeal by the husband :—Held, the finding of the 
High Court that the wife had constructively deserted the husband 
destroyed the factual basis of the maintenance order of August 8, 
1957, and was inconsistent with the wife’s continued right to support; 
the husband was not precluded from asserting this, and the provision 
for the wife’s maintenance in the maintenance order would be dis- 
charged. (Sternberg v. Sternberg. P.D.A.) 


5. Maintenance; maintenance order; enforcement of order; bank- 


ruptey of husband; proof of arrears of maintenance in bankruptcy; 
Magistrates’ Courts Act, 1952, s. 74 (6), as substituted by Mainten- 
ance Orders Act, 1958, s. 16 (1); Bankruptcy Act, 1914, s. 7 (1).— 
Arrears of maintenance payable by a husband to his wife under an 
order made by justices are a debt which is “ incapable of being fairly 
estimated ” within s. 30 (6) of the Bankruptcy Act, 1914, and, there- 
fore, not a “ debt provable in bankruptcy within s. 7 (1) of the Act ” 
Accordingly, the justices may enforce the order by making a sus- 
pended committal order without obtaining the leave of the a 
court. (James v. James. P.D.A.) 


6. Maintenance; wilful neglect to maintain child; wife in state of deser- 


tion; jurisdiction to make orders for custody and maintenance of 
child; non-cohabitation clause; finding of wilful neglect to maintain; 
no other circumstances making separation order necessary; Matri- 
monial Proceedings (Magistrates’ Courts) Act, 1960, s. 4 (1).—Under 
s. 4 (1) of the Matrimonial Proceedings (Magistrates’ Courts) Act, 
1960, a magistrates’ court has power to make an order relating to the 
legal custody or maintenance of a child on the application of the wife 
under s. 1, notwithstanding that she is in desertion, and may include 
in the order a finding that there has been wilful neglect on the part of 
the husband to maintain the child. A non-cohabitation clause is 
inappropriate to a justices’ order based on the ground of wilful neglect 
to provide reasonable maintenance, if there is no other circumstance 
which makes a separation order necessary for the protection of the 
wife or children. (Vaughan v. Vaughan. P.D.A.) = 


J 


JUSTICES 
1. Close of case for prosecution; submission of no case to answer; clear 


statement whether evidence is to be called for defence required.— 
Unless it has been expressly stated in the clearest terms on behalf of 
the defendant that no evidence is to be called for the defence, justices, 
after the close of the case for the prosecution and the determining of 
any submissions made on behalf of the defendant, should ask the 
defendant or his representative: ‘‘ Are you calling evidence? ” and 
insist on a plain answer. (R. v. Birkenhead Justices. Ex parte 
Fisher. Q.B.D.) éus Fon - aes ae ni 


2. Information; duplicity; three offences charged in one information; 


amendment allowed after beginning of trial; hearing in respect of 
one offence only; jurisdiction of court; Magistrates’ Courts Rules, 
1952 (S.I. 1952, No. 2190), r. 14.—An information was preferred 
against the appellant charging him with driving a motor vehicle on a 
road recklessly or at a speed or in a manner dangerous to the public, 
contrary to s. 2 of the Road Traffic Act, 1960. The summons followed 
the same form. The charge put to the appellant when he appeared at 
the magistrates’ court alleged only driving in a manner dangerous 
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to the public. The appellant elected summary trial and pleaded Not 
Guilty. After all the evidence bad been heard and the final speech 
for the defence concluded, the appellant’s solicitor asked to see the 
information. The justices then allowed it to be amended by striking 
out the words “recklessly or at a speed or” and convicted the 
appellant of driving in a manner dangerous to the public. By r. 14 of 
the Magistrates’ Courts Rules, 1952, a magistrates’ court is not to 
proceed to the trial of an information which charges more than one 
offence :—Held, that the aforementioned rule prohibited justices from 
commencing a trial on an information which charged more than one 
offence and which was, accordingly, bad for duplicity; there was no 
jurisdiction to amend such an information after the trial had begun; 

and, therefore, the conviction must be quashed. voneneer Vv. 

Alderson. Q.B.D.) 


3. Obscene publications; forfeiture; article capable of publication; 


photographs; negatives; display cards; Obscene Publications Act, 
1959, s. 1 (2), (3) (6), s. 3 (7).—The appellant was the occupier of a 
room in which he carried on business as a photographer. At the 
entrance to the premises was a sign with the appellant’s name and 
the words ‘‘ Fabulous Nudes, 5s. First Floor’. In the first floor 
room were 66 photographs of naked women displayed on the walls 
and on a table in the same room were 233 display cards, each about 
four in. by five in., which bore numbers corresponding to the negatives. 
These were kept by the appellant in another room upstairs which he 
also occupied. Pursuant to a warrant issued under s. 3 (1) of the 
Obscene Publications Act, 1959, the police seized the 233 display cards 
and 1,615 negatives. A metropolitan magistrate found that 204 of the 
display cards and 1,474 of the negatives were obscene and were kept 
by the appellant for gain, and he made an order for forfeiture under 
s. 3 (3) of the Act in respect of these articles. On appeal by the appel- 
lant :—Held, (i) the negatives, even if they had come within the 
description of “ articles ” within the meaning of s. 1 (2) of the Act, 
were not capable of “ publication” within the meaning of s. 1 (3) 
(b), since they were not shown, played, or projected to any member 
of the public, and were, accordingly, outside the ambit of the Act; 
(ii) the display cards were “articles” within the meaning of s. 3 (7) 
and had been published, in that they were shown to members of the 
public who paid to see the exhibition for gain. The appeal must, 
therefore, be allowed in respect of the negatives and dismissed in 
respect of the display cards. es v. Director of Public Prosecu- 
tions. Q.B.D.) és 


4. Obscene publications; Sorfeiture; seizure of articles alleged to be 


obscene; articles examined by magistrates to decide whether sum- 
mons should issue; issue of summons; hearing of summons by same 
magistrates; validity of procedure; circumstances in which articles 
found; nature and method of defendant’s business a relevant con- 
sideration; Obscene Publications Act, 1959, s. 1 (3), s. 3 (3), s. 3 (7).— 
Magistrates, to whom articles alleged to be obscene have been shown 
in order that they may decide whether a summons to show cause why 
the articles should not be forfeited should issue, and who have issued 
such a summons, are not thereby debarred from subsequently hearing 
and determining the summons. On the hearing of a summons issued 
to the appellant to show cause why certain cinematograph films, 
photographs and printed matter should not be forfeited, the appellant 
gave evidence that the films were sold for home use, that he had 
never sold any films to anybody other than of adult age, and that 
whenever he got a postal application as a result of an advertisement 
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JusTICES—continued 


he would write and ask the applicant if he were in fact over 21. The 
magistrates, being of opinion that, under s. 3 (7) of the Obscene 
Publications Act, 1959, for the purpose of deciding to whom copies 
were likely to be published, they could look only at the circumstances 
in which the articles were found, 7.e., the class of premises, or the 
nature of the matter found, or addressed envelopes into which articles 
were to be put, made no finding on the appellant’s evidence and 
ordered the articles to be forfeited. On appeal:—Held, what had to 
be discovered for the purpose of s. 3 (7) of the Act, was the nature of 
the publication and what publication, as defined by s. 1 (3), was 
likely; while evidence relating to the appellant’s intention was 
irrelevant, the nature and method of the appellant’s business must 
be part of the circumstances in which the articles were found just as 
much as the nature of the premises; the magistrates were, therefore, 
wrong in ignoring the appellants’ evidence in regard to the nature 
and method of his business, and the case must be remitted to them to 
consider his evidence and make their determination after _— had 
regard to it. (Morgan v. Bowker. Q.B.D.) ‘se 

5. Procedure; announcement of conviction; further argument; subse. 
quent alteration of decisions to acquittal; jurisdiction; certiorari; 
mandamus.—After hearing an information against a defendant, the 
chairman of a bench of magistrates announced the determination and 
decision of the court to the effect that the magistrates found the 
offence proved and that a fine would be imposed. The defendant’s 
solicitor was permitted to submit a further argument that the offence 
had not been proved and, after hearing this argument, the magis- 
trates dismissed the information. On an application by the prosecu- 
tor for an order of certiorari to quash the magistrates’ decision dismiss- 
ing the information on the ground that they had no power to do so 
after they had convicted and for an order of mandamus requiring the 
magistrates to substitute in the register the conviction and fine :— 
Held, certiorari and mandamus would issue, as the magistrates were 
functi officio at the moment when the chairman had announced their 
decision to convict and impose a fine. (R. v. Essex Justices. Ex parte 
Final; Same v. Same. Q.B.D.) . Pe ie dan ~ 


L 


LICENSING 
1. Costs; appeal to quarter sessions; applicant technically successful; 


costs of licensing justices; liability of appellant; Licensing Act, 1953, 
s. 36 (1), s. 37 (1) (a).—By s. 36 (1) of the Licensing Act, 1953, 
quarter sessions, on determining an appeal “‘may make such an 
order for costs as it thinks fit.” By s. 37 (1) (a), where an appeal is 
allowed, quarter sessions must order payment of the licensing justices’ 
costs out of local funds. On an application by M for an on-licence 
for club premises justices granted the licence, but imposed certain 
conditions. M appealed to quarter sessions, who varied two of the 
conditions, one in a manner more favourable, and one in a manner 
less favourable, to the appellant. Quarter sessions took the view 
that the appellant M had only technically succeeded on his appeal 
and ordered him to pay the justices’ costs of the appeal. M applied 
for an order of certiorari to quash that part of the order of quarter 
sessions which related to costs and for an order of mandamus directing 
quarter sessions to order payment of the justices’ costs out of local 
funds :—Held, that since s. 37 (1) (a) imposed a fetter on the general 
discretion given in s. 36 (1), quarter sessions had no power to order 
M to pay the justices’ costs, and that certiorari and mandamus must 
issue. (R. v. Hampshire Justices. Ex parte Maggs. Q.B.D.)... ; 
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LicENSING—continued 
2. Occasional licence; proprietor and manager of club; application as 
nominee of club; grant of club licence; application by same appli- 
cant in own name for grant of occasional licence for other premises; 
hall in same premises as club, owned by applicant, and run separately 
from club; Licensing Act, 1961, s. 35 (2) (a); Customs and Excise 
Act, 1952, s. 151 (1).—The appellant who was the joint proprietor 
and manager of a club, applied, as nominee of the club, under s. 35 
of the Licensing Act, 1961, for a club on-licence. The justices granted 
the application, subject to the provisions of s. 35 (2) (b) that no 
intoxicating liquor should be sold to anyone except a member of the 
club. The appellant subsequently applied in his own name for the 
appropriate consent required for an occasional licence for a hall 
owned by him which was in the same building as the club, but was 
run quite separately from the club. Justices refused to grant him the 
appropriate consent. On appeal by the appellant :—Held, that the 
consent had been rightly refused, since a person to whom a licence 
had been issued as nominee of a club had no right, under s. 35 (2) (a) 
of the Act, to apply in his own name for an occasional licence. (Birt 
v. Swansea Justices. Q.B.D.) ve 


3. Permitted hours; extension; registered club; gaming rooms; sub- 
stantial refreshment other than intoxicating liquor provided; large 
number of spectators in addition to players; no “ other entertain- 
ment ”’ provided by proprietors; facilities for entertainment provided 
only; Licensing Act, 1961, s. 9 (2).—The appellant, who was the 
secretary of a registered club, which was assumed not to be a members’ 
club, applied under s. 9 of the Licensing Act, 1961 (as applied by 
s. 33 of that Act) for an order extending the permitted hours in 
respect of two rooms in which chemin-de-fer was played. The rooms 
were set apart, and substantial refreshment, to which the supply of 
intoxicating liquor was ancillary, was provided by the club in these 
rooms, both for players and spectators. The seating capacity for 
players was 45, and in addition a large number of persons, sometimes 
from 120 to 130, were present:watching the game. The magistrate 
refused the application. On appeal:—Held, that the magistrate’s 
decision was right, as ‘‘ other entertainment ” within the meaning of 
s. 9 (1) of the Act was not being provided by the club, but merely 
facilities for entertainment. (Rous de Horsey v. Rignell. Q.B.D.) ... 


MERCHANDISE MARKS 

Trade Mark; false trade description; short deliveries of shale; convey- 
ance notes constituting a false description; deliveries made by con- 
tractors; no finding of inadvertence or mistake; liability of em- 
ployers; Merchandise Marks Act, 1887, s. 2 (2) (b), as amended by 
Merchandise Marks Act, 1953, s. 4.-Where a person is charged with 
committing an offence under s. 2 (2) of the Merchandise Marks Act, 
1887, as amended by s. 4 of the Merchandise Marks Act, 1953, in order 
to bring himself within the defence provided by s. 2 (2) (b) of the 
Act of 1887, as amended, “‘ that otherwise he acted innocently ”’, 
he must show that he acted by inadvertence or mistake. (Brinson 
v. Hunt Brothers and Withers & Sons, Ltd. Q.B.D.)... 


P 


POLICE 

County borough police force; chief constable; summary dismissal by 
watch committee; need force committee to observe rules of natural 
justice.—The appellant was appointed chief constable of the Brighton 
borough police force in 1956, the appointment being expressed to be 
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PoLicE—continued PAGE 
subject “to the Police Acts and regulations’’. In October, 1957, 
he was suspended from duty after he had been arrested, together with 
two other officers of the same police force, on charges which were 
subsequently the subjects of two indictments, one for criminal con- 
spiracy to corrupt the course of justice and the other for corruption. 
At the end of the trial of the first indictment in February, 1958, at 
which the appellant had given evidence himself, but had called no 
other witness, he was acquitted, but the other two police officers were 
convicted. In passing sentence on the other two police officers, the 
trial Judge intimated that they had not had from the appellant the 
professional and moral leadership which they should have had. At 
the trial of the second indictment on March 6, 1958, the prosecution 
offered no evidence against the appellant, and the Judge directed the 
jury to acquit him, but again he made certain observations about the 
appellant. On March 7, 1958, the watch committee held a meeting 
at which, after considering matters relating to the appellant, they 
unanimously dismissed him from his office of chief constable under 
s. 191 (4) of the Municipal Corporations Act, 1882. The appellant 
was not present at this meeting, nor was he given notice of the 
proposal to dismiss him or particulars of the grounds on which it was 
based or an opportunity of putting his case. In an action by the 
appellant against the watch committee, claiming that his purported 
dismissal was void, and payment of salary and pension, or, alterna- 
tively, damages :—Held (Lorp EVERSHED dissenting): when consider- 
ing whether they should or should not dismiss the appellant the watch 
committee had failed to observe the principles of natural justice, for 
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PoLicE—continued 


the appellant had not been charged nor informed of the grounds on 
which they proposed to proceed and had not been given a proper 
opportunity to present his defence. Decision of the Court of Appeal 
(1962), 125 J.P. 196, reversed. (Ridge v. Baldwin and Others. H.L.) 


PUBLIC ORDER 
Public meeting; insulting words; likelihood of breach of the peace; 


effect on particular audience to be considered; test of effect on 
ordinary reasonable person not applicable; Public Order Act, 1936, 
s. 5.—By s. 5 of the Public Order Act, 1936: ‘‘ Any person who in 
any public place or at any public meeting uses threatening, abusive 
or insulting words with intent to provoke a breach of the peace or 
whereby a breach of the peace is likely to be occasioned, shall be 
guilty of an offence.’’ A speaker at a public place or public meeting 
must take his audience as he finds them, and if the words used to a 
particular audience or part of it (even a part intent on obstructing 
the speaker) are likely to provoke a breach of the peace, then the 
speaker is guilty of an offence under the aforementioned section. The 
test whether the words were likely to lead ordinary reasonable persons 
attending the meeting to commit a breach of the — is not — 
able. (Jordan v. Burgoyne. Q.B.D.) dat 


R 


RATING AND VALUATION 
1. Rates; exemption; place of “ public” religious worship; Mormon 


temple; admission only of Mormons of good standing; Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, s. 7 (2).—A temple 
belonging to the Mormon Church was not open to the public nor to 
every Mormon, but only to Mormons of good standing accepted as 
such by the bishop. The temple was used for the performance of 
ceremonies which were sacred, but not secret, and were attended by 
some five thousand Mormons in good standing every year:—Held, 
the words “ places of public religious worship” in s. 7 (2) of the 
Rating and Valuation (Miscellaneous Provisions) Act, 1955, did not 
include places which, though they were from the worshippers’ point 
of view public as opposed to domestic, yet in the more ordinary sense 
were not public since the public were excluded. (Church of Jesus 
Christ of Latter-Day Saints v. Henning. H.L.) 


2. Rates; limitation of rates chargeable; change of identity on Seentite 


ment; charitable organization; extensions and new building increas- 
ing floor area four times; boundaries of unit of assessment unaltered ; 
Rating and Valuation (Miscellancous Provisions) Act, 1955, s. 8 (2); 
Rating and Valuation Act, 1925, s. 68 (1).—An institute, a charitable 
organization, occupied two pieces of land. On the smaller plot there 
was an animal house and originally on the larger plot one laboratory 
and a service block both covering less than a quarter of the site area, 
the remainder being unoccupied except for some rabbit hutches. 
These two plots, though separated, were treated as a single heredita- 
ment for rating purposes and were described at all times in the 
valuation list as “‘ laboratories, animal house and premises”. For 
1956-57 and 1957-58, the hereditament was granted reduced rate relief 
under s. 8 (2) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955. In 1957 extensions were begun on the larger plot resulting 
in three further laboratories and an extension to the boiler house to 
the service block so that the floor area was increased about four 
times. These extensions came into rateable occupation on September 21, 
1958, from which date the rating authority refused to grant reduced 
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RATING AND VALUATION—continued 


rate relief as formerly, contending that by the physical changes in its 
character the hereditament had lost its identity and had become a 
different hereditament: Held, even though the physical character, 
appearance and user of a corporeal hereditament might change within 
the same boundaries, yet so long as the same piece of land appeared 
in the valuation list as a hereditament and unit of assessment it 
remained the same hereditament; and, therefore, the institute con- 
tinued to be entitled to reduced rate relief after September 20, 1958. 
(Institute of Orthopaedics v. Harrow Corporation. Ch.D.) 


3. Rating; rateable occupation; husband sole rateable occupier; separa- 





Le 





tion from wife; wife remaining in actual occupation; payment by 
husband of interim alimony; rating authority informed by husband 
that future demands for rates should be served on wife; whether 
change to joint rateable occupation after husband left house.—In 
November, 1960, the respondent’s husband, who was the sole rate- 
able occupier of a house, left her and she remained in actual occupa- 
tion. The husband, who was paying the respondent a weekly sum 
under an order for alimony pendente lite, informed the appellants, the 
rating authority, in writing that all future demands for the rates of 
the house should be served on the respondent. A demand for the 
rates for the year 1961-62 was served on the husband, who failed to 
pay, but justices refused to issue a distress warrant on the ground 
that he was not in occupation, and, therefore, not liable for payment 
of rates. Another bench of justices, differently constituted, dismissed 
a complaint against the respondent in respect of non-payment of 
arrears of rates. On appeal by the rating authority against this 
decision :—Held, that the husband remained the rateable occupier of 
the house after he had left the respondent; that, just as there would 
be no joint rateable occupation where a husband and wife were living 
together in a house, but not cohabiting, so they could not become 
joint rateable occupiers when they were not occupying the same 
house; and that the respondent, accordingly, was not in a rateable 
occupation of the house, and not liable for the arrears of rates. 
(Malden and Coombe Corporation v. Bennett. Q.B.D.) 


ROAD TRAFFIC 
1. Abnormal indivisible load; girder weighing 72 tons; load carried on 


two trailers drawn by locomotive; another locomotive in attendance; 
maximum total weight of trailers and load in excess of permitted 
weight unless exempted under regulations authorizing special types 
of load; non-compliance with one of those regulations; only four 
persons instead of six in attendance; whether information properly 
laid under regulations presenting maximum total weight; Motor 
Vehicles (Construction and Use) Regulations, 1955 (S.I. 1955 No. 482) 
reg. 66; Motor Vehicles (Authorization of Special Types) General 
Order, 1955 (S.I. 1955 No. 1038), art. 14; Road Traffic Act, 1960, 
s. 64 (1), (4).—The appellants, who were a company carrying on 
business as haulage contractors specializing in the conveyance of 
abnormal and indivisible loads, and one of the company’s drivers, 
were convicted of using on a road two trailers drawn by a locomotive 
of which the sum of the weights transmitted to the road surface by 
the two trailers exceeded 40 tons, contrary to reg. 66 and reg. 104 of 
the Motor Vehicles (Construction and Use) Regulations, 1955. The 
appellants were engaged in transporting a large girder 100 ft. in length, 
11 ft. six ins. in width, and weighing 72 tons. The overall weight of the 
trailers and load was 96 tons. The girder was loaded on two trailers 
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Roap 'TRAFFIC—continued 


and drawn by a locomotive. A second locomotive was in attendance 
assisting in the movement of the load. In addition to the two drivers 
two other persons were in attendance. The transporting of such a 
load, by reason of the weight of the load and the trailers carrying it, 
was, prima facie, a breach of reg. 66 of the regulations of 1955, but 
authority for the use of the locomotive and trailers were conferred by 
art. 14 of the Motor Vehicles (Authorization of Special Types) 
General Order, 1955, provided that there was compliance with the 
conditions and restrictions of art. 18. The last-mentioned article 
required that six persons should be in attendance. On appeal:— 
Held, the conviction was right, as by virtues of s. 64 (4) of the Road 
Traffic Act, 1960, the order of 1955 authorized exceptions to com- 
pliance with the regulations of 1955, but nono of the exceptions 
provided a defence unless the defendant complied with all the condi- 
tions attached thereto; in the present case the appellants had failed 
to comply with art. 18, and the exception created by art. 14 required 
compliance with the aforementioned articlo; and, therefore, they 
were not excepted from their prima facie liability. Per Lorp 
Parker, C.J., and Satmon, J.: The order of 1955 is a pormissive 
order providing defences, but failure to comply with its provisions 
does not constitute an offence under the order or under s. 239 of the 
Road Traffic Act, 1930. censn C. Cook, Ltd., and Another v. 
Holden. Q.B.D.) 


. Being in charge of motor vehicle when unfit to Leen. ‘Suit drink; 

burden of proof; statement by defendant that he had no intention of 
driving until he felt fit to do so; question to be considered whether 
there was no likelihood of his driving; all relevant evidence including 
defendant’s testimony to be considered; Road Traffic Act, 1960, s. 6 
(2) (i) —An information was preferred charging the respondent with 
being in charge of a motor vehicle on a road when he was unfit to 
drive through drink, contrary to s. 6 (2) of the Road Traffic Act, 
1960. The respondent was found asleep and slumped over the wheel 
of his car, which was about 2 ft. 6 in. from the nearside kerb of a 
road, at 10.50 p.m., by a police constable. The constable woke the 
respondent, who immediately turned on the ignition which the con- 
stable then switched off and took the key away. There was evidence 
from the constable, from a doctor who examined the respondent, and 
from a urine test that the respondent had consumed a considerable 
quantity of alcohol. The respondent stated on oath that he had left a 
club about ten miles away at 10 p.m. and that when he reached the 
place where he had stopped his car “ the drinks hit him ”’, that he 
then stopped immediately, and that it was his intention not to con- 
tinue his journey until he felt fit to drive. The justices accepted the 
respondent’s evidence and dismissed the information. On appeal 
by the prosecutor :—Held, that the subsection placed a burden on a 
defendant to show that, on a balance of probabilities, the circum- 
stances were such that there was no likelihood of his driving the 
vehicle as long as he remained unfit to do so; that the justices 
should have directed their minds to the question of the likelihood of 
the vehicle being driven by the respondent while he remained unfit 
to drive; and that, to decide that issue, they were bound to have 
regard to all the relevant evidence, including the respondent's testi- 
mony, and that they were not entitled to find the defence proved 
merely by accepting the respondent’s own evidence with regard to 
his intention. The case must, therefore, be remitted, to the justices 
for further hearing, with a direction to that effect. (Morton v. 
Confer. Q.B.D.) ea wt aaa sea aa 


Vol. 


PAGE 


433 







: 
F 
f 


as a 











y}, 


+E 


~* 








127 


TT a 


Justice of the Peace and Local Government Keview Reports. January 15, 1964. 


(NDEX TO REPORTS—-ANALYTICAL INDEX 


Roap TRaAFFIC—continued 


3. Causing death by dangerous driving; proof that driving a substantial 


cause of death; Road Traffic Act, 1960, s. 1.—On the trial of a 
charge of causing death by dangerous driving, contrary to s. 1 of 
the Road Traffic Act, 1960, it is sufficient, to justify a conviction, 
for the prosecution to prove that the driving of the accused person 
was a substantial cause of the death. It is not necessary to prove 
that it was the substantial cause. Where a death is caused by two 
persons driving dangerously and one is accused of an offence under 
s. 1 he is liable to conviction if it is proved that his driving was the 
the substantial cause of the death. (R. v. Gould. Sussex Asz.) 


4. Dangerous driving; objective test; degree of recklessness, carelessness, 


inattention or incompetence immaterial; Road Traffic Act, 1960, 
s. 1 (1), s. 2.—On a charge of causing death by dangerous driving, or 
of dangerous driving, if the defendant has adopted a manner of 
driving which the jury think was dangerous to other road users in 
all the circumstances, on the issue of guilt it matters not whether the 
defendant was deliberately reckless, careless, momentarily inatten- 
tive, or even doing his incompetent best. (R. v. Evans. C.C.A.) 


5. Driving licence; group of vehicles; three-wheeled motor vehicle 


_—— oOo, Eee ee ee Se - L  -- 





constructed with means of reversing; reversing gear blanked off 
and not able to be used at material time; Motor Vehicles (Driving 
Licences) Regulations, 1950 (S.I. 1950 No. 333), sch. 2.—The 
respondent held a driving licence in respect of vehicles in group G 
of sch. 2 to the Motor Vehicles (Driving Licences) Regulations, 1950, 
which included motor-bicycles or tricycles not equipped with means 
of reversing. He held a provisional licence only to drive vehicles in 
group A of that schedule, which included motor cars or motor tri- 
cycles equipped with means of reversing. At a time when he had 
not passed the appropriate test for vehicles of group A and when he 
was not under the supervision of any person present in the vehicle 
with him he drove a three-wheeled motor vehicle constructed to 
carry more than one person. The vehicle had a reversing gear, but 
at the time the reversing gear was “ blanked off ’’ by a piece of metal 
put in such a position that the gear lever could not go into the reverse 
position, and the reversing gear was, accordingly, unusable. An 
information charging the respondent with failure to comply with a 
condition of his provisional licence and based on the contention that 
the motor vehicle fell within group A was dismissed by justices. On 
appeal by the prosecutor :—Held, that a vehicle constructed with the 
means of reversing and found on a road with the reversing equip- 
ment intact did not cease to be a “ motor vehicle equipped with 
means of reversing ” within group A merely because the equipment 
was not immediately usable by reason of its being “ blanked off’, 
and, therefore, the case must be remitted to the justices with a 
direction to convict. (Baldwin v. Worsman. Q.B.D.) 


6. Driving while unfit to drive through drink; medical evidence; examin- 


ation by doctor; defendant told examination to see whether defen- 
dant suffering from illness or disability; defendant told no part of 
doctor’s duty to examine to give opinion of unfitness to drive; evi- 
dence by doctor at trial; evidence of extent to which defendant was 
under influence of drink; admissibility; Road Traffic Act, 1960, s. 6. 
—The appellant was arrested on a charge of being unfit to drive 
through drink and taken to a police station. He was there asked 
whether he was willing to be examined by a doctor. He was told 
that the purpose of the examination was to see whether he was 
suffering from any illness or disability and that it was no part of the 
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Roap TraFFic—continued 


doctor’s duty to examine him in order to give an opinion with regard 
to his unfitness to drive. The appellant consented and was examined 
by a doctor. At the trial the doctor gave evidence that, in his 
opinion, the appellant was under the influence of drink to such an 
extent as to be incapable of having proper control of a car. The 
appellant was convicted of driving, and of being in charge of, a 
motor car while unfit to drive through drink. On appeal:—Held, 
that though the doctor’s evidence at the trial was admissible in law, 
the Judge should have, in the exercise of his discretion, refused to allow 
it to be given, as, if the appellant had realized that the doctor would 
give evidence on that question, he might have refused to submit 
himself to examination. (R. v. Payne. C.C.A.) 


7. General trade licence; business of manufacturers, repairers paar 


dealers in new and second-hand motor cars; extension of show- 

rooms and garage; use of lorry for carrying rubble to tip; Road 
Vehicles (Registration and Licensing) Regulations, 1955 (S.I. 1955, 
No. 1664), reg. 29, art. D (1).—The respondents, who were garage 
owners, carried on the business of manufacturers of cars, dealers in 
new and second-hand cars, and car repairers. During a time when 
they were extending their showrooms and garages, they used one of 
their lorries under general trade plates for the purpose of carrying 
rubble to a tip. An information was preferred against the respondents 
charging them with using a general trade licence on the lorry other- 
wise than in the course of their business as manufacturers, dealers and 
repairers. Justices dismissed the information. On appeal by the 
prosecutor :—Held, (i) that on the evidence the respondents were 
carrying on two businesses, and the use of the lorry was in respect of 
a@ business in connexion with building operations which was not 
covered by the general trade licence; (ii) even if it could be said that 
the respondents were carrying on one business only, the purpose for 
which the lorry was being used, while connected with their business, 
was not connected with their business as manufacturers, repairers or 
dealers. The case must, therefore, be remitted to the justices with a 
direction to convict. (James v. Evans Motors oe — Ltd. 

Q.B.D.) 


8. Goods vehicle; C licence; vehicle * * adapted for use for the carriage of 


goods ’’; vehicle purchased as passenger-carrying vehicle; vehicle 
subsequently fitted with large roof rack for carriage of goods; rack 
capable of being removed or replaced within few minutes; Road 
Traffic Act, 1960, s. 164 (1) (a), s. 191 (1).—The question whether 
the alteration or adaptation of a motor vehicle renders it a vehicle 
** adapted for use for the carriage of goods” within the meaning of 
s. 191 (1) of the Road Traffic Act, 1960, and, accordingly, a goods 
vehicle requiring a C licence is to be decided by assuming that the 
vehicle as altered was originally constructed in that altered condition 
and considering whether a vehicle of that kind was ordinarily used 
for the carriage of passengers and their effects or for the carriage of 
goods. The use to which a particular vehicle would bo put, and the 
intention with which it was bought or altered, are both irrevelant. The 
defendants purchased a passenger-carrying vehicle mainly for the 
carriage of goods. Subsequently they fitted it with a roof rack by 
means of pressure clips clipped over the guttering, which pressed the 
rack firmly to the roof on rubber buffers. The rack could be removed 
or replaced within a few minutes. The appellants were convicted of 
using a goods vehicle on a road for the carriage of goods for hire or 
reward without the authority of a C licence, contrary to s. 164 (1) (a) 
of the Road Traffic Act, 1960.—Held, as the vehicle would not have 
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been a goods vehicle had it originally been constructed and sold with 
the rack in position, the adoption of the rack could not convert it 
into a goods vehicle, and the convictions must be quashed. Per 
Curiam: An addition embedded in the framework by, for example, 
welding or bolts will often lead to the conclusion that there has been 
an adaptation, but it does not follow that there cannot be an 
adaptation apart from such an attachment. (Flower Freight Co., 
Ltd. v. Hammond. Q.B.D.) ro sai iad in 


9. Hackney carriage; licence; revocation; power to revoke on second 


conviction for offence against Town Police Clauses Act, 1847 or bye- 
laws; two convictions for same offence not required; Town Police 
Clauses Act, 1847, s. 50.—The defendant, a licensed hackney carri« ze 
driver, had been convicted of one offence under the Town Tlviice 
Clauses Act, 1847, and also of four other offences, all of a different 
character, against corporation byelaws. The watch committee of the 
corporation, who exercised the powers and functions of the commis- 
sioners under the Act in respect of hackney carriages, acting under 
s. 50 of the Act, revoked the defendant’s licence on the ground that 
he had been convicted for the second time of an offence under the 
provisions of the Act or the byelaws. The defendant appealed to 
quarter sessions, where the order of revocation was quashed on the 
ground that there must be a conviction for the second time of the 
same offence in order to give the watch committee power to revoke 
the licence. On appeal by the corporation to the Divisional Court :— 
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Held, that on the true construction of s. 50 of the Act of 1847 it was 
not necessary that there should be two convictions for two identical 
offences before the power to revoke the licence arose; that the watch 
committee had, accordingly, power to revoke the licence in the pre- 
sent case; and that the case must be remitted to the recorder to be 
considered on the merits. (Bowers v. Gloucester Corporation. Q.B.D.) 214 


10. Heavy goods motor lorry; overall length; container affixed to plat- 
form to enable carriage of livestock; length of vehicle without con- 
tainer 30 ft; length of vehicle with container 35 ft.; Road Traffic 
Act, 1960, s. 64 (2); Motor Vehicles (Construction and Use) Regula- 
tions, 1955 (S.I. 1955, No. 482), reg. 6 (3), as amended by Motor 
Vehicles (Construction and Use) (Amendment) Regulations, 1961 
(S.I. 1961, No. 1313), reg. 2 (1).—The appellants were the owners of a 
heavy goods motor lorry, which they used mainly for the conveyance 
of livestock, but on a number of occasions also for general haulage 
work. On the occasion in question they used the lorry on a road for 
the conveyance of livestock. These were carried in a container affixed 12 
to the platform or flat of the vehicle by five bolts, one at each corner 
and the front and three in the rear of the container. When the con- 
tainer was in position on the platform or flat of the lorry, it enabled 
the lorry to be used for the conveyance of livestock which could not 
otherwise be carried on it. The container had a floor, sides and roof 
on its top, and was in fact removed from the lorry when it was 
necessary to use it for the carriage of goods. When the container was 
in position on the vehicle, the overall length was 35 ft., but with the 
container removed the overall length was 30 ft. The direction indica- 
tors and the identification plate were fitted to the container itself, but 
were capable of being removed and fitted to the vehicle when it was 
being used without the container. It was found as a fact that the 
container formed part of the vehicle for the purpose of determining 
its overall length. The appellants were convicted of using on a road 
a heavy goods motor lorry which did not comply with reg. 6 (3) of 
the Motor Vehicles (Construction and Use) Regulations, 1955, as 
amended, in that its overall length exceeded 30 ft., contrary to the 
regulations and s. 64 (2) of the Road Traffic Act, 1930. On appeal :— 
Held, that the conviction was right, as, when the container had been 
fixed in position and the other equipment attached, the vehicle was 
then constructed in a manner involving excessive length, even though 
without the container and equipment its construction would be in 
accordance with the regulations. (Claude Hughes & Co. (Carlisle) 
Ltd. v. Hyde. Q.B.D.)_ ... oud at ia ake a --. 226 1! 

11. “‘ Land implement ”’; goods lorry towing two-wheeled trailer; trailer 
designed to distribute lime, etc. on agricultural land; no use for any 
other purpose; mechanisms operated by means of power from tow- 
ing tractor; Motor Vehicles (Construction and Use) Regulations, 
1955 (S.I. 1955, No. 482), reg. 3 (1).—By reg. 3 (1) of the Motor 
Vehicles (Construction and Use) Regulations, 1955, “land imple- 
ment ’ means any implement or machinery used with a land loco- 
motive or a land tractor in connexion with agriculture. The appellants 
were convicted of using a goods lorry on a road to draw an unladen 
two-wheeled tractor mounted on pneumatic tyres, and the circum- 
stances of the user were such that offences under reg. 9, reg. 55 and 
reg. 58 of the rerulations would be committed unless the trailer were 
exempted therefrom as a “ land implement ”’. The trailer comprised 

a hopper of mild steel mounted on a mild steel chassis and was 

designed to distribute lime, slag, etc., on agricultural land, that 

being the only purpose for which it was in fact used. The mechanism 
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was designed to be operated by means of power derived from a towing 
tractor through a power drive shaft. The trailer had no power of its 
own, and could not be used for its purpose except when towed by 
and deriving power from a tractor. On appeal against convictions 
for the offences under reg. 9, reg. 55 and reg. 58 of the regulations :— 
Held, that the words ‘‘ used with a land locomotive or a land tractor 
in connexion with agriculture ”’ in the definition of “‘ land implement ” 
in reg. 3 (1) of the regulations were purely descriptive of the class of 
implement being dealt with, regardless of the way in which the par- 
ticular land implement was being drawn at the moment of the alleged 
offence; accordingly, as the trailer in the present case was designed 
to be used and would normally be used with a land locomotive or a 
land tractor for the purpose of its operation in connexion with 
agriculture, it was a ‘‘ land implement ” exempted by the regulations, 
and the convictions must be quashed. (Amalgamated Roadstone 
Corporation, Ltd. v. Bond. Q.B.D.) wee as ; / 


12. ‘‘ Motor vehicle ’”’; ‘‘ mechanically propelled vehicle ”; car incapable 


of moving under own power; repairs required to render car mobile 
out of all preportion to value; Vehicles (Excise) Act, 1949, s. 15 (1), 
as amended by Finance Act, 1959, s. 10 (1) and sch. 3, para. 1 (1), (6); 
Road Traffic Act, 1960, s. 201 (1), s. 253 (1).—By s. 253 (1) of the 
Road Traffic Act, 1960: ‘‘‘ motor vehicle’ means a mechanically 
propelled vehicle intended or adapted for use on roads ’’. The appel- 
lant bought a motor car for £2 as scrap. The car was towed on two 
wheels from place to place by means of a towing trolley and was 
finally left on a public road. The engine was incomplete, three tyres 
were flat, and one tyre was missing, and there was no gearbox or 
electric batteries. It could only have been put into running order 
by supplying a considerable number of parts and effecting consider- 
able repairs, the cost of which would have been out of all proportion 
to its value. It was eventually sold for 30s. The appellant was con- 
victed (a) of keeping a mechanically propelled vehicle on a road for 
which a licence was not in force, contrary to s. 15 (1) of the Vehicles 
(Excise) Act, 1949, as amended, and of using a motor vehicle on a 
road without the necessary third-party insurance policy, contrary to 
s. 201 of the Road Traffic Act, 1960. On appeal :—Held, as there was 
no reasonable prospect of the vehicle ever being made mobile again, 
it had ceased to be a mechanically propelled vehicle and the convic- 
tions must be quashed. Newberry v. Simmonds (1961) 125 J.P. 409, 
distinguished. (Smart v. Allan and Another. Q.B.D.) - 


13. Motor vehicle; mechanically propelled vehicle; vehicle “‘ intended or 


adapted for use on roads”; go-kart-engine at rear; tubular frame 
mounted on four small wheels; vehicle equipped with seat, steering- 
wheel and column, and silencer; brakes operating on rear wheels 
only; meaning of “ intended ” and “ adapted ’’; Road Traffic Act, 
1960, s. 253 (1).—By s. 253 (1) of the Road Traffic Act, 1960: “‘ In 
this Act ‘motor vehicle’ means a mechanically propelled vehicle 
intended or adapted for use on roads...” The test of being 
‘** intended ” for use on roads under the aforementioned subsection is 
whether a reasonable person. looking at it, would say that one of its 
users would be a read user. The appellant used on a road a mechani- 
cally-propelled vehicle known as a go-kart. The vehicle had its engine 
at the rear and a tubular frame mounted on four small wheels, and 
was equipped with a single seat, steering-wheel and column. It had 
no horn, springs, parkinv-brake, driving mirror or wings, but had an 
efficient silencer. Its brakes operated on the rear wheels only. The 
appellant had used the vehicle on a road on one occasion only, and 
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there was no evidence that other people used such vehicles on roads. 
The appellant was convicted of offences under the Motor Vehicles 
(Construction and Use) Regulations, 1955 and the Road Traffic Act, 
1960. On appeal the question was whether the vehicle was a motor 
vehicle and a motor car within the meaning of s. 253 (1) and (2) of 
the Act of 1960:—Held, that the convictions must be quashed, 
because (i) it had not been proved beyond reasonable doubt that any 
reasonable person, looking at the vehicle, would say that one of its 
uses would be use on the road, and that, accordingly, the vehicle was 
not “‘ intended ”’ for use on a road within the meaning of s. 253 (1) 
and (ii) the word “adapted” in the subsection was used in an 
adjectival sense as meaning fit or apt, and, accordingly, although the 
vehicle was capable of use on roads, it was not “ adapted ”’ for such 
within the meaning of the subsection. Per Curiam: In regs. 44 and 
45 of the Motor Vehicles (Construction and Use) Regulations, 1955, 
the expression “‘ motor car ’’ means a motor vehicle which is a motor 
car and not a motor car which is not a motor vehicle. ane v. 
Currell. Q.B.D.) ... _ . 397 


14. Obstruction; bus left at bus ws High Street of prov incial seine 
driver’s spell of duty finished; relief driver late; traffic hold-up; 
causing bus to remain stationary on road longer than reasonably 
necessary; causing bus to stand on road so as to cause unnecessary 
obstruction; whether driver who left bus stationary remained in 
charge till relief driver took over; Public Service Vehicles (Conduct 
of Drivers, Conductors & Passengers) Regulations, 1936 (S.R. & O. 

1936 No. 618), reg. 7; Motor Vehicles (Construction & Use) Regula- 
tions (S.I. 1955 No. 482), reg. 89.—About midday on an Easter 
Saturday the respondent, a bus driver, stopped his bus at a bus-stop 
in the narrow High Street of a provincial town. His spell of duty 
finished then, and after the passengers had got out, he and his conduc- 
tor left the bus. He was expecting to be relieved by a relief driver, 
who was late in arriving, and in a few minutes a traffic hold-up was 
caused. Justices dismissed informations preferred against the 
respondent (i) for causing the bus to remain stationary on a road 
longer than was reasonably necessary, contrary to reg. 7 of the Public 
Service Vehicles (Conduct of Drivers, Conductors and Passengers) 
Regulations, 1936, and (ii) for, being the person in charge of the bus, 
causing it to stand on a road so as to cause an unnecessary obstruc- 
tion thereof, contrary to reg. 89 of the Motor Vehicles (Construction 
and Use) Regulations, 1955. On appeal by the prosecutor :—Held, 
despite the fact that the respondent’s spell of duty had finished, he 
remained the person in charge of the bus until it was taken over by 
the relief driver; accordingly, he was the person who had caused the 
bus to remain stationary on the road and thereby caused an unneces- 
sary obstruction; and, therefore, the case must be remitted to the 
justices with the direction that both offences were cease 7 v. 
Smith. Q.B.D.)_... aEe oni ‘ ‘ oN 51 
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Ss) 
SALMON AND FRESHWATER FISHERIES 
Salmon or trout; being found in unlawful possession of instrument which 
could be used in taking; reasonable grounds for suspicious instrument 
in defendant’s possession for purpose of committing an offence; what 
prosecution must prove: Salmon and Freshwater Fisheries (Protec- 
tion) (Scotland) Act, 1951, s. 7 (1), (2).—By s. 2 of the Salmon and 
Freshwater Fisheries (Protection) (Scotland) Act, 1951: ‘‘(1) No 
person shall fish or take salmon in any inland water except by rod 
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and line or by net and cable . . . (4) If any person contravenes this 
section, he shall be guilty of an offence against this Act.” By s. 7 (1): 
‘* If any person is found in possession of any . . . instrument... 
which could be used in the taking of salmon or trout in circumstances 
which afford reasonable ground for suspecting that he has obtained 
possession of such instrument . . . for the purpose of committing an 
offence against any of the provisions of s. 1 to s. 4 of this Act, that 
person may be charged with unlawful possession as aforesaid of such 
. . » instrument.” By subs. (2) ‘“‘ Where the court is satisfied that a 
person charged under the last foregoing section obtained possession 

. of any instrument for the purpose of his committing an offence 
against any of the provisions of s. 1 tos. 4 of this Act, that person may 
be convicted of unlawful possession as aforesaid and dealt with in like 
manner as if he had been convicted of the said offence.’’ In order to 
establish an offence under s. 7 (2), the court must be satisfied beyond 
reasonable doubt that there was an intention to commit the offence. 
Circumstances which afford a strong ground for suspicion may, how- 
ever, be in themselves so strong as to amount to a case for conviction 
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if no further evidence is called for the defence. (Ryan v. Ross and 


Another. Q.B.D.) ... 
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Construction; statutory instrument; use of regulations for interpretation 
of section of statute; regulations modifying statutory provisions 
rendered applicable by the section; Town and Country Planning 
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Act, 1947, s. 33 (2).—Section 33 (2) of the Town and Country 
Planning Act, 1947, conferred power to modify by regulations certain 
provisions of the Act made applicable for the purposes of s. 33 (1). 
Modifications were prescribed by the Town and Country Planning 
(General) Regulations, 1948, reg. 7, which took effect contemporane- 
ously with the coming into operation of s. 33:—Held, in construing 
s. 33 regard might be had to reg. 7 of the regulations of 1948. Dictum 
of Upsoun, L.J., in Stephens v. Cuckfield Rural District Council 
(1960) 124 J.P. 420, a (Britt v. Buckinghamshire 
County Council. C.A.) sia i oad és tt ane 


ah 


TOWN AND COUNTRY PLANNING 
1. Application for caravan site licence referred to local planning 


2. C 


authority for permission for user; existing user rights for stationing 
of caravans not in writing; conditions imposed derogating from 
existing user rights; validity; Caravan Sites and Control of Develop- 
ment Act, 1960, s. 17 (2).—An applicant for a caravan site licence 
was the owner of a field over the northern part of which he had 
existing rights for the stationing of residential caravans. He had 
no such rights in respect of the southern part if this were regarded 
independently of the rest of the field. He applied to the appropriate 
licensing authority for a site licence under part I of the Caravan Sites 
and Control of Development Act, 1960, in respect of the whole field 
over which he claimed existing user rights. As the applicant had no 
written permission for any user the appropriate licensing authority 
transmitted the application to the local planning authority under 
s. 17 (2) of the 1960 Act, for the consideration of planning permission. 
The local planning authority granted permission for the user but 
imposed the following conditions: (1) that no more than six caravans 
should be stationed on the land, and (2) that they should be stationed 
only within the northern part of the field. After a public inquiry the 
Minister upheld these conditions:—Held, the conditions imposed 
were ultra vires and the Minister’s order must be quashed because 
(i) the conditions derogated from the applicant’s existing user rights 
and a local planning authority cannot, on an application transmitted 
to it under s. 17 (2) of the Act of 1960, impose conditions that derogate 
from an applicant’s existing user rights by any means which do not 
provide for his compensation; and (ii) as the applicant had existing 
user rights he could bring any number of caravans on to the site 
provided that there was not such an increase in number as to con- 
stitute a material change in the use of the land; therefore any 
limitation of the number of caravans on the site was not a matter 
for the local planning authority, but was for the consideration of the 
appropriate licensing authority. (Hartnell v. Minister of ——" 
and Local Government and Another. Q.B.D.).. 


aravan site; existing site; application by owner; ait as to 
number of caravans imposed by local planning authority and upheld 
by Minister; issue of site licence by local authority subject to same 
condition; appeal to magistrates against imposition of condition; 
jurisdiction of magistrates; Caravan Sites and Control of Develop- 
ment Act, 1960, s. 3 (3), s. 5, s. 7 (1), s. 29 (4).—The applicant was 
the owner and occupier of land which at all material times from 1939 
to the present time had been used as a caravan site. At no time had 
more than 13 caravans been on the land at the same time. On the 
coming into force of the Caravan Sites and Control of Development 
Act, 1960, the site was an existing site within s. 13 (a) of that Act. 
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TowN AND CoUNTRY PLANNING—continued PAGE 
The applicant applied to the local authority for a site licence and the 
| application was referred by the local authority to the local planning 
authority, who, under delegated powers, was the same body as the 
local authority. The local planning authority granted permission, 
subject to a condition that the number of caravans to be stationed 
} on the site at any one time should not exceed 13, and, on appeal, the 
Minister upheld that condition. The local authority then issued to 
the applicant a site licence under the Act of 1960, subject to a similar 
condition with regard to the number of caravans. Under s. 7 (1) of 
the Act the applicant appealed to a magistrates’ court as a person 
f aggrieved by that condition. The justices held that they had no 
jurisdiction to vary the conditions, and decided that they would not 
i proceed with the appeal. On an application by the applicant for an 
order of mandamus directing the justices to hear the appeal :—Held 
(per Lorp Parker, C.J. and WINN, J.), that planning permission 
was the necessary pre-requisite for the issue of the site licence and that 
the site licence had to be confined within the limits of the condition 
attached to the planning permission, and that, accordingly, the 
' justices under s. 7 (1) had no jurisdiction to vary the condition of the 
site licence so as to extend it beyond the planning permission; (per 
AsHWoRTH, J.) although the Act of 1960 did not preclude the appli- 
cant from appealing against the condition imposed, the justices were 
right in holding that the local authority could not be said to have 
imposed an unduly burdensome condition by adopting the same 
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Town anp Country PLanninc—continued PAGE Tor 
restrictive conditions as had been considered proper for planning 
purposes; and, therefore, mandamus must be refused. v v. Kent | 
Justices. Lx parte Crittenden. Q.B.D.)... jae 359 


3. Caravan site; existing site; enforcement notice; sntite ‘oame 
stated in notice of appeal; additional ground put forward later; 
consideration by Minister of additional ground; application for site 
licence; statement in letter; Caravan Sites and Control of Develop- 
ment Act, 1960, s. 13, s. 17 (1), (3), s. 33 (1) (a), (0), (g), (4).—By 
s. 33 of the Caravan Sites and Control of Development Act, 1960: 
**(1) A person on whom an enforcement notice is served under s. 23 
of the [Town and Country Planning Act, 1947] or any other person 
having an interest in the land, may at any time within the period 
specified in the enforcement notice as the period at the expiration of 
which it is to take effect, appeal to the Minister against the enforce- 
ment notice on any of the following grounds, that is to say—(a) that 
permission ought to be granted under part 3 of the Act of 1947 for 
the development to which the enforcement notice relates, or (b) that 
permission has been granted under the said part 3 for the develop- 
ment to which the enforcement notice relates, or . . . (g) that the 
period specified in the enforcement notice as the period within 
which any steps required by the enforcement notice are to be taken 
falls short of what should reasonably be allowed . . . (4) An appeal 
under this section shall be made to the Minister by a written notice 
which shall indicate the grounds on which the appeal is brought; and 
on an appeal under this section the Minister shall, if either the 
appellant or the local planning authority so desire, afford to each of 
them an opportunity of appearing before and being heard by a person 
appointed by the Minister for the purpose.” The respondent was the e 
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owner of land used by him as a caravan site, the use of which on 
material dates rendered it an “ existing site’ within s. 13 of the 
Act of 1960. On March 29, 1961, the appellants, as agents for the 
local planning authority, served on the respondent an enforcement 
notice requiring him to discontinue the use of the land as a caravan 
site save on 28 days in the year. On April 12, 1961, the respondent, 
by notice in writing, appealed to the Minister of Housing and Local 
Government against the enforcement notice, under s. 33 (1) (a) and 
(g) of the Act. On January 10, 1962, the respondent put forward an Pa 
additional ground of the appeal, namely that a letter dated Septem- 
ber 21, 1960, written on his behalf which contained the sentence: 


**T am making an application for 50 or more [caravans] as under the Th 
the new Act’, was an application for a site licence, and that, as the site leg 
was an existing site, and as no such steps as were contemplated by pu: 
s. 17 (3) (a) (b) of the Act of 1960 had been taken within the six the 
months thereby allowed, the site had, by reason of s. 17 (3), the (al 
benefit of a deemed grant of unconditional planning permission. The gre 
Minister, after holding a public inquiry and considering the additional oe 
ground of appeal, quashed the enforcement notice. On appeal by iF 
the agents of the local authority to the Divisional Court under s. 34 for 
of the Act of 1960:—Held, (i) that the words in s. 33 (4) “‘ shall car 
indicate the grounds on which the appeal is brought ”’ did not imply pat 
that an appellant was confined once and for all to the grounds of wit 
appeal originally indicated and that the Minister, whether or not he Ww 
had inherent power to extend the time and allow amendments, had 

power, when the facts were ascertained, to do justice according to Th 


those facts and was not debarred from doing so merely because a 
particular ground of appeal had not been mentioned in the notice; 
(ii) that the letter of September 21, 1960, was to he regarded as an — 
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application for a site licence under s. 17 (1) of the Act, as it was 
intended by the applicant to be so regarded and as a reasonably 
minded planning officer would read it as such; and, therefore, the 
appeal must be dismissed. retin R.D.C. and Another v. 
Powell. Q.B.D.) 


4. Caravan site; licence; entities validity; enititiiind not stating 2 to 


physical use of land, but to ‘control of rents, of contracts with 
caravan owners, of security of tenure and of normal terms of a ten- 
ancy; uncertainty; unreasonableness; Caravan Sites and Control 
of Development Act, 1960, s. 5 (1).——Conditions imposed on the 
grant of a site licence under the Caravan Sites and Control of 
Development Act, 1960, if they are to be valid, must be such as do 
not seek to impose some substantial alteration of the law governing 
the position of the licensee beyond the immediate scope and object of 
the Act, viz., control of the physical condition or use of the site. 
A site licence under the Caravan Sites and Control of Development 
Act, 1960, was issued subject to conditions which include the follow- 
ing: “‘(i) The site rents, which are to be inclusive of all services 
except electricity, shall be agreed with the council. (ii) Security of 
tenure, subject to similar conditions appertaining to a statutory 
tenancy of a dwelling -house under the Rent Acts, shall be granted 
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to all caravan occupiers. 


(iii) Site rules shall be restricted to those 


items normally covered by a tenancy agreement, and necessary for 


the good administration of the site. 


(iv) There shall be no restriction 





THE HOSTEL 
OF GOD 


CLAPHAM COMMON 
LONDON, S.WA4 





Patron: Her Majesty Queen Elizabeth 
The Queen Mother 





This Hospital (entirely dependent on 
legacies and donations) has as its sole 
purpose the care of those who are in 
the last stages of a mortal illness 
(almost always Cancer). Here, in a 
group of Georgian buildings and a 
modern wing set in a_ beautiful 
garden, the Anglican Sisters of St. 
Margaret bring them peace and com- 
fort, in addition to skilled medical 
care. No charge is made, and 
patients of both sexes are admitted 
without regard to creed or country. 


WE NEED HELP—TO GIVE HELP 


The Appeal Secretary will gladly send 
further information, or a simple 
“Form of Bequest” 

















soW A WORD... 
and reap this harvest 


When you speak of the Y.W.C.A. 
as a cause which really deserves 
support, you earn gratitude. From 
those you speak to, from the 
Y.W.C.A. and from the whole 
community. 

This great voluntary organisation 
urgently needs funds to expand 
the work it has been doing 
for 100 years. Thousands of girls 
find cheerful homes in Y.W.C.A. 
hostels and Christian friendship 
in Y.W.C.A. clubs. More hostels 
and clubs are needed at home and 
abroad. A word from you mow can 
mean a rich harvest of human 
well-being in years to come. 


Patrons: ad Majecty The Queen : H.M. Queen 
abeth, The Queen Mother 
Vice ee H.R:H. Princess Alexandra, 
The Hon. Mrs. Angus Ogilvy 

Honorarv Vice-President: Lady Churchill, G.B.F. 
Honorary Treasurer: The 
Viscount Hampden, C.M.G. 

NATIONAL OFFICES : 

ae HOUSE, 

108 BAKER STREET, 
LONDON, W.t 











Justice of the Peace and Local Government Review Reports. January 18, 1964. 


614 INDEX TO REPORTS—ANALYTIOAL INDEX 


Town AND CountTRY PLANNING—continued 


on caravan occupiers as to from whom they purchase the commodi- 
ties that they require, or on the callers that they may have for the 
purposes of trade or pleasure. (v) No premium is to be charged for 
any caravan occupier entering the site, or any restriction as to the 
make or supplier of the caravan. Existing caravan occupiers pur- 
chasing new caravans shall not be compelled in any way to purchase 
a particular make of caravan or from a particular dealer. (vi) There 
shall be no restriction imposed on the caravan occupiers of the 
formation of, or membership of, any form of tenants’ association, 
political party, or other organizations.’’ The site was subject to 
existing use rights, so that planning permission for use as a caravan 
site was not required. On appeal against an order dismissing an 
action claiming a declaration that the conditions were void:—Held 
(Witimer, L.J., dissenting as to conditions (iv)-(vi)), condition 
(i) was void as being ultra vires and unreasonable, for it sought to 
impose provisions of rent control, which were not within the ambit 
of the Act of 1960, or (per Dretock, L.J.) did not relate to the physical 
use to be made of the land; condition (ii) was void for uncertainty ; 
or because it sought to impose indirectly rent restrictions, or (per 
Dretock, L.J.) its subject-matter did not relate to the physical use 
of the land; condition (iii) was void for uncertainty; conditions (iv)- 
(vi) were void as being outside the purview of the Act of 1960, or 
(per Dretock, L.J.) as not relating to the physical use of the land. 
(Mixnam’s Properties, Ltd. v. Chertsey Urban District Council. 
5. Caravan site; licence; existing site; no caravan on site on March 9, 
1960; previous intermittent use of land for caravans; land “ used ”’ 
or “‘in use”’ as caravan site on March 9, 1960; Caravan Sites and 
Control of Development Act, 1960, s. 1 (4), 13 (a).—In October 1959 
the plaintiffs became the owners of an L-shaped farm of 105 acres 
which included two areas Nos. 9A and 11, separated by a dyke and 
together some 35 acres in extent consisting of wild waste scrub and 
marshy land, except for the farm buildings on area 9A and the track 
leading thereto. No express planning permission for the use of any 
part of the farm as a caravan site had ever been granted, but between 
1949 and 1959 the plaintiffs’ predecessor in title had allowed caravans 
and tents to be placed anywhere on the farm. Most of the caravans 
were placed on area 9A and there was no substantial user of area 11. 
The caravanners were chance passers-by or friends and the site was 
never advertised or run as a business for caravans, but this user was 
extended year by year for substantially more than the 28 days 
allowed by the Town and Country Planning General Development 
Order, 1950. No enforcement notice requiring discontinuance of the 
user was served under s. 23 of the Town and Country Planning Act, 
1957. The court found that there was no continuity of use of the land 
for caravans, such user being discontinued at the end of each 
season, but, apart from the use of land for shooting in the winter, 
there was no change of use during 1949 to 1959, no relevant land was 
used as a caravan site, and no piece of land covered by a caravan 
and no caravan enclosure was identified. In February, 1960, the 
plaintiffs developed a defined part of area 9A, by levelling, draining, 
harrowing, rolling, clearing dykes, cutting a new dyke, installing 
main water and a public telephone, and providing housing for calor 
gas, with the intention of making that portion a caravan site. The 
farm was advertised as a site for caravanners and campers and a 
manager was engaged to manage the caravan site. Although pre- 
viously, caravanners had gone where they wished on the land, they were 
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now limited to the developed part of area 9A. No caravan was 
stationed for the purposes of human habitation on areas 9A and 11 
on March 9, 1960. The plaintiffs sought a declaration that areas 9A 
and 11 constituted an “ existing site ’ within s. 13 (a) of the Caravan 
Sites and Control of Development Act, 1960, defined as meaning “ land 
which is in use as a caravan site at the commencement of this Act ”’ 
(August 29, 1960) ‘“‘ and which was also used as a caravan site on 
March 9, 1960”. ‘‘ Caravan site ’’ was defined by s. 1 (4) of the Act 
of 1960 as meaning ‘land on which a caravan is stationed for the 
purposes of human habitation and land which is used in conjunction 
with land on which a caravan is so stationed”. It was common 
ground that if on the facts there was a caravan site on March 9, 
1960, it was in use on August 29, 1960:—Held, although there was 
no caravan stationed on the land for the purpose of human habitation 
on March 9, 1960, the land might be used as land on which a caravan 
was stationed and so used as a caravan site, as the words “ on which 
a caravan is stationed for the purposes of human habitation” in 
s. 1 (4) of the Act of 1960 were directed to describing the land and 
not to fixing the date on which a caravan had to be stationed there; 
accordingly, on the facts, only the developed part of area 9A was an 
existing site within s. 13 (a) of the Act of 1960. (Biss and Another 

v. Smallburgh Rural District Council. Ch.D.) . ee 539 


6. Caravan site; licensee granted site licence niink's to certain sqstbibinins 
no appeal against those conditions; application by licensee to local 
authority to alter conditions; refusal by local authority; right of 
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appeal to justices against refusal; Caravan Sites and Control of 
Development Act, 1960, s. 8 (2).—Where conditions have been 
imposed on the grant of a licence for a caravan site and the local 
authority has refused an application by the licensee for the alteration 
of these original conditions, the licensee has a right of appeal to 
justices under s. 8 (2) of the Caravan Sites and Control of Develop- 
ment Act, 1960, against the refusal, just as he has a right of appeal 
against the refusal by the local authority to alter conditions which 
it has varied. (Peters v. Yiewsley and West Drayton U.D.C. Q.B.D.) 


7. Caravans; use of site; parts used for displaying and parking caravans 


and trailers; tenant of site permitting companies in which he had 
interest to use part in connexion with caravans; no sub-letting by 
tenant; occupier of site; enforcement notice served on one company 
as occupiers; validity; Town and Country Planning Act, 1947, 
s. 23 (1).—A site was used for the display and parking of caravans 
and trailers. G was the tenant of the site and had not granted any 
sub-tenancy, but, with his consent, the appellant company, in which 
G was a shareholder, and W. Co., Ltd., in which G was a shareholder 
and director, carried on business in relation to caravans on the site. 
The appellant company placed signboards thereon and made a 
money payment to G. The local planning authority served an 
enforcement notice under s. 23 of the Town and Country Planning 
Act, 1947, on the appellant company as occupiers of the site, requir- 
ing them to discontinue the use of the site for the display and park- 
ing of caravans and trailers. Subsequently the appellant company 
was convicted of an offence under s. 24 (3) of the Act by failing to 
comply with the terms of the notice. On appeal against that con- 
viction :—Held, that “‘ occupier ” in s. 23 (1) of the Act meant all the 
occupiers of the site; that, on the evidence, either G was the occupier 
of the whole site, or the appellant company and W. Co., Ltd., were 
both occupiers, each of a separate part of the site; and that, as the 
enforcement notice had been served on the appellant company, it was 
invalid, and the conviction must be quashed. (Caravans & Auto- 
mobiles, Ltd. v. Southall Borough Council. Q.B.D.) ... 


8. Development; application for permission to develop; alternative site; 


how far to be considered by Minister or local authority; local 
inquiry; duty of Minister; no duty to seek out other alternative 
sites; duty to consider definite evidence as to availability or suit- 
ability of alternative sites; burden of proving existence of alternative 
site; Town and Country Planning Act, 1947, s. 14 (1).—On an appli- 
cation for planning permission the question whether the Minister or 
local authority should take into consideration the question whether 
an alternative site is available must depend on the nature of the 
application. Where, on a reference to the Minister. a local inquiry is 
held, the Minister is not bound to search further for an alternative 
site. His only obliration is to consider all the evidence placed before 
him, including any definite evidence as to the availability or suitability 
of an alternative site. If the objectors do not adduce the necessary 
evidence with regard to the existence of an alternative site and leave 
the matter vague. the Minister is entitled to say that the balance of 
facts proved or otherwise known to him is in favour of those applying 
for plennine permission. (Rhodes v. Minister of Housing and Local 
Government and Another. Q.B.D.) ies ol ae ake 


9. Development; application to Minister for determination whether 


planning permission reauisite; jurisdiction of Minister to decide 
whether grant of planning permission valid; Town and Country 
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Planning Act, 1947, s. 17 (1).—Where an application is made under 
s. 17 (1) of the Town and Country Planning Act, 1947, to the Minister 
of Housing and Local Government for a determination of the issue 
whether planning permission is requisite in respect of an act con- 
stituting development having regard to the provisions of the Town 
and Country Planning General Development Order, 1950, the 
Minister has no jurisdiction to determine whether a planning per- 
mission purporting to have been granted has been validly granted. 
The subsection merely provides a method by which the proposed 
developer may ascertain whether what he contemplates is develop- 
ment, and whether it is the sort of development covered by the 
general provision in the order of 1950, or development for which he 
must obtain express permission. (Edgewarebury Park Investments, 
Ltd. v. Minister of dears si and Local Government and Others. 
Q.B.D.) ‘ 


10. Development; permission for dine rere incor- 


poration of application, etc., by words of planning permission; 
permission for erection of “‘ agricultural cottage’; functional descrip- 
tion; purposes or design specified within s. 18 (3) and use limited 
accordingly; Town and Country Planning Act, 1947, s. 18 (3). Com- 
pensation; modification of planning permission; permission for 
erection of agricultural cottage; subsequent modification order; 
condition restricting use to agricultural worker; use limited by virtue 
of original permission; Town and Country Planning Act, 1947, s. 18 
(3), s. 22 (i).—In answer to question 4 on an application form for 
planning permission for development on a farm asking for “‘ par- 
ticulars of the proposed development, including the purpose for 
which the land and/or buildings are to be used” an applicant farm 
owner answered “ agricultural cottage.”” On that application outline 
planning permission was granted in 1956 for the “‘ erection of agri- 
cultural cottage [site specified] in accordance with ... plan and 
application No. . . . submitted to the council.” The second 
application, made in July, 1959, by the present claimant, was accom- 
panied by a plan and gave details of the siting, design, external 
appearance and means of access. The answer to the same question 4 
on this second application was “ cottage for additional accommoda- 
tion on estate.” Permission was given in October, 1959, for the 
following development: “agricultural cottage [site specified] in the 
terms of, and subject to compliance with, the details specified in plan 
and application No. ... submitted to the council on. . . , and any 
relevant correspondence.” In 1961 the local planning authority made 
a modification order under s. 21 of the Town and Country Planning 
Act, 1947, adding the following further condition to the conditions 
attached to the two permissions: “‘ The occupation of the cottage 
shall be limited to persons employed or last employed locally in 
agriculture as defined in s. 119 (1) of the Town and Country Planning 
Act, 1947, or in forestry and the dependants of such persons.” The 
claimant claimed compensation under s. 22 of the Act for loss or 
damage suffered by reason of the modification order restricting the 
rights which she would otherwise have had in relation to the occupa- 
tion of the cottage. The Lands Tribunal found that the two original 
planning permissions were limited to type or class of occupant of the 
cottage to “‘ one employed locally in agriculture as defined in s. 119 
of the Act of 1947,” and “ broadly ”’ that they did “‘ limit the occupa- 
tion to persons employed or last employed locally in agriculture as 
defined in s. 119 (1) of the [Act of 1947] or in forestry and the 
dependants of such persons ”’—+.e., that the planning permissions had 
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been limited to the scope stated in the modification order. ‘The 
Lands Tribunal, therefore, held that the claimant was not entitled to 
compensation, because the modification orderhad not taken away any 
right that she had had before. On appeal:—Held, since each of the 
two planning permissions expressly incorporated by reference the 
application for permission, and also the plan, it was proper, and neces- 
sary, to look at the application, and also at the plan, in construing 
the permission; the words “agricultural cottage,” as used in the 
first application and the two planning permissions, should be con- 
strued in their ordinary and natural sense; so construed, the descrip- 
tion “‘ agricultural ’’ was a functional description, and an “ agricultural 
cottage” was a cottage whose use was limited to, or intended for, 
occupation by a person substantially engaged in agriculture, and, 
accordingly, the permissions specified the purpose for which the 
building was to be used within s. 18 (3) of the Act of 1947, or, at the 
least, the permitted building was one designed for the occupation 
of someone engaged in agriculture within s. 18 (3); and, therefore, 
the Lands Tribunal was correct in its finding as to the effect of the 
planning permissions (subject possibly to the exclusion therefrom of 
the word “ locally ’’), but not necessarily in its conclusion as to the 
claimant’s right to compensation, which must be determined in the 
light of all the facts. (Wilson v. West Sussex County Council. C.A.) 
Development; permission; requirement; land unoccupied on 
appointed day; purpose for which land last used; use required to be 
lawful; use constituting criminal or quasi-criminal offence; Town 
and Country Planning Act, 1947, s. 12 (5), proviso (z).—By s. 12 (5) of 
the Town and Country Planning Act, 1947: ‘‘ Notwithstanding any- 
thing in this section, permission shall not be required under this 


part of this Act . . . (c) in the case of land which on the appointed 
day is unoccupied, in respect of the use of the land for the purpose 
for which it was last used: Provided that (i) . . . in determining 


for the purposes of para. (c) of this subsection the purposes for which 
land was last used no account: shall be taken of any use of the land 
begun in contravention of previous planning control within the 
meaning of s. 75 of this Act.’”’ ‘‘ Use”’ in the aforementioned sub- 
section and proviso means lawful use, and does not include use which 
constitutes the commission of a criminal or quasi-criminal offence. 
(Glamorgan County Council v. Carter. Q.B.D.) 


12. Enforcement notice; appeal from Minister to High Court; pmendianns 


alternative procedures ; right of appellant to elect to pursue alter- 
native procedure; Caravan Sites and Control of Development Act, 
1960, s. 34; R.S.C., Ord. 59a, r. 6.—Enforcement notices were 
served on the plaintiffs by the Margate corporation to secure compli- 
ance with conditions attached to a planning permission, dated June 3, 
1953, relating to the use of land at 29, Ethelbert Crescent, Margate, 
as a continental tea garden and tea chalet. The plaintiffs appealed 
against the enforcement notices to the Minister of Housing and Local 
Government and on June 29, 1961, the Minister dismissed the appeals 
by letter enclosing a copy of the inspector’s report and of the legal 
assessor’s opinion. The plaintiffs thereupon required the Minister to 
state and sign a case for the opinion of the High Court under s. 34 
(1) of the Caravan Sites and Control of Development Act, 1960, and 
the Minister declined to do this. The plaintiffs contended that an 
appellant in such proceedings had a right of election either to appeal 
to the High Court on a point of law or to require the Minister to state 
and sign a case for the opinion of the High Court. On a summons to 
determine the construction of s. 34 (1) of the Act :—Held, s. 34 (1) by 
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13. 





2 Hobart Place, London, S.W.1 


the words “ according as the rules of court may provide ’’ conferred 
on the rules committee, and not on the appellant, the power to provide 
for either appeal to the High Court on a point of law or the require- 
ment for the Minister to state a case for the opinion of the High 
Court; it had been provided by R.S.C., ord. 59a, r. 6, that appeal 
should lie by way of motion and not by way of Case Stated; accord- 
ingly, the plaintiffs, as appellants, could not elect that the Minister 
should state a case. (Hoser and Others v. Ministry of nists and 
Local Government and Another. Ch.D.) 


Enforcement notice; test whether change of use tual prneraeis 
question of degree and fact; circumstances in which High Court will 
interfere with Minister’s decision; petrol filling station; introduction 
of free standing egg vending machine on forecourt; materiality of 
change to be considered with regard to premises as a whole; Caravan 
Sites and Control of Development Act, 1960, s. 34 (1).—On an 
appeal from the Minister of Housing and Local Government to the 
High Court under s. 33 of the Caravan Sites and Control of Develop- 
ment Act, 1960, the question whether a change of use is a material 
change is largely a matter of degree and fact. The court can only inter- 
fere with the decision of the Minister if it is satisfied that he has come 
to a conclusion which he could not, properly directing himself on the 
law, have reached. The appellants were the owners of a garage and 
petrol filling station some two miles from a city centre. One A, a local 
veterinary surgeon and poultry farmer, applied to the local authority 
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for permission to erect an egg vending machine on the forecourt of 
the appellants’ premises but permission was refused. The appellants 
then allowed A to erect the machine in that place. The machine was 


six ft. two in. high, two ft. nine in. wide. and two ft. seven in. deep. 


It stood on its own and was not in any way bolted or attached to the 
ground. It was fed by gravity and did not require any electric current. 
On placing 2s. 6d. in a slot, the purchaser received a carton of six eggs. 
The local planning authority served an enforcement notice on the 
appellants, requiring them to remove the machine from the forecourt 
of their premises. The appellants appealed to the Minister under 
s. 33 (1) of the Act of i960. The Minister upheld the enforcement 
notice, stating that the stationing of the machine on the site involved 
a change of use of the land on which it stood, and that the change was 
a rational change, since the use of the machine was of the nature of a 
‘shop ” use and attracted customers not necessarily concerned with 
the motoring service provided by the establishment. On appeal by 
the appellants to the High Court under s. 34 of the Act from the 
Minister’s decision:—Held, in considering the materiality of the 
change, it was right that this should be considered with regard to 
the premises as a whole; the Minister, having so approached the 
question in the present case, had not erred in law, and, as there 
was evidence to support his decision, the court could not interfere. 
(Bendles Motors, Ltd. v. Bristol Corporation and Another. Q.B.D.) 


Enforcement notice; validity; variation; development; wrong 
statement of fact with regard to planning permission; power of 
Minister to vary notice by eliminating invalidity; variation in favour 
of landowner; Town and Country Planning Act, 1947, s. 23 (1), (2); 
Caravan Sites and Control of Development Act, 1960, s. 33 (5), (6); 
Town and Country Planning General Development Order, 1950 
(S.I. 1950, No. 728), art. 3 (1), sch. 1, class IV, para. 2:—Certain land 
fronting a main road (hereinafter called ‘‘ the front land ”’) had been 
used for many years, and continuously since 1942, for parking caravans 
for repair, storage or display for sale, but there was no such existing 
use for residential caravans. In September, 1954, application was 
made for permission, in effect, to continue the use of the land as it 
was being used. In December, 1954, planning permission was 
granted on this application for ‘‘ parking of caravans” on the site 
for a temporary period expiring on December 31, 1956, the reason 
stated in the permission for the time condition being to ensure that 
the front land should not become permanently used as a site for 
temporary dwellings. In 1955 the appellant bought the front land, 
and also certain land behind it (hereinafter called ‘“‘ the back land ”’). 
In 1955 one residential caravan came on the front land, and in 1960 
there were four residential caravans on it. Each year after 1956 the 
appellant applied for permission to park caravans on the front land 
and each year he was refused such permission. On December 28, 
1960, the local planning authority issued an enforcement notice stat- 
ing, in its recital, that the front land was being used for the parking 
of caravans and alleging that such change of use constituted develop- 
ment within the meaning of the Town and Country Planning Act, 
1947, in contravention of the condition that permission had only been 
granted for a temporary period expiring on December 31, 1956. The 
notice required the removal of the caravans from the front land and 
the discontinuance of using the site for the parking of caravans. The 
back land had no caravan on it, but it had been used for some two 
years as a recreation ground by the residents in the caravans on the 
the front land. No planning permission had ever been asked for or 
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obtained in regard to the back land. On March 24, 1961, the local 
planning authority issued an enforcement notice relating to the 
back land which recited that the land was being used as a caravan 
site and alleged that that was a change of use constituting develop- 
ment which had been carried out without the grant of a planning 
permission. The notice required the use of the back land as a caravan 
site to be discontinued. ‘Ihe appellant appealed to the Minister of 
Housing and Local Government under s. 33 of the Caravan Sites and 
Control of Development Act, 196U, against the enforcement notices. 
His notice of appeal did not include the ground mentioned in s. 33 (1) 
(b) ‘“‘ that permission has been granted . . . for the development to 
which the enforcement notice relates.’’ In pursuance of powers under 
s. 33 (6) of the Act of 1960 the Minister varied the enforcement notice 
regarding the front land by inserting the word “ residential ’’ before 
the word “‘ caravan ”’ in the recital, and varied the operative part so 
as to require the appellant to “‘ remove from the site all caravans 
used for purposes of human habitation and discontinue the use of the 
site for the parking of caravans for the said purposes.” Thus the 
enforcement notice became limited to the parking of residential 
caravans. The Minister then amended the enforcement notice con- 
cerning the back land by inserting, pursuant to s. 33 (5) of the Act 
of 1960, the words ‘‘ part of ”’ before the words “‘ caravan site,” so 
that the notice became a notice to discontinue the use of the back 
land as part of a caravan site. On appeal under s. 34 (1) of the Act 
of 1960:—Held, the enforcement notice concerning the front land 
was too wide, since the references to parking caravans on that land 
extended to both residential and storage caravans, and the appellant 
had an existing use right for storage of caravans; nevertheless this 
did not invalidate the notice or render it a nullity, and, as varied by 
the Minister under s. 33 (6) of the Act of 1960, so as to limit its 
requirement to residential caravans (which was a variation in the 
appellant’s favour) the notice was valid: decision of DIvisionaL 
Court (126 J.P. 457) affirmed; (ii) the mis-recital in the enforcement 
notice concerning the back land (in respect of which there had been 
temporary planning permission by virtue of the Town and Country 
Planning General Development Order, 1950) was immaterial and did 
not affect the validity of the notice, because the notice, on its true 
construction, complained only of permanent use as a caravan site as 
distinct from temporary use permitted by the order of 1950; and 
further, objection on this ground (s. 33 (1) (6) of the Act of 1960) 
was not open to the appeliant, as the ground had been omitted from 
those stated in the notice of appeal to the Minister: decision of 
DivistonaL Court (126 J.P. 457) reversed. Cater v. Essex County 
Council (1959) 123 J.P. 301, overruled. (Miller-Mead v. Minister of 
Housing and Local Government and Another. Same v. Same. C.A.) 


15. Eyesore; abatement; power of authority to require cessation of use; 


use of land in agricultural area as car-dump; Town and Country 
Planning Act, 1947, s. 33 (1).—A local planning authority has power, 
under s. 33 of the Town and Country Planning Act, 1947, to require 
the abatement (without compensation) of a condition of a vacant 
site or open land that is injurious to the amenity of an area, and that 
power extends to enable the authority to require the abatement by a 
landowner of an active use, or a condition brought about by such use, 
as well as that of a condition not attributable to any active use by the 
landowner. This power is exercisable unless planning permission for 
the use has been granted, notwithstanding that the use is an estab- 
lished use existing before July 1, 1948, and thus is outside the control 
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of other provisions of part 3 of the Act of 1947, and that the exercise 
of that other control (if it had been applicable) would have entitled 
the landowner to compensation. Since before 1947 a landowner had 
used land which he owned and occupied, and which was in an other- 
wise agricultural area, as a car-dump. So used, the land was an eye- 
sore. On September 1, 1958, the local planning authority served on 
the landowner a notice under s. 33 of the Town and Country Planning 
Act, 1947, requiring him to cease this use of the land:—Held, there 
was power under s. 33 to serve such a notice, and so the notice was 
valid. (Britt v. Buckinghamshire County Council. C.A.) 


Purchase notice; interest qualifying for protection; qualifying 
interest; hereditament exempt from rating and specified as exempt 
in valuation list; point a ground of objection under s. 40 (1) (e), but 
not specified in counter-notice; jurisdiction of Lands Tribunal to 
determine point of law; Town and Country Planning Act, 1959, s. 39 
(4) (a), s. 41 (2).—A church and church hall were exempt from rating, 
and were shown in the valuation list as “exempt ”’ without men- 
tion of a nil or other value. In pursuance of s. 39 (2) of the Town 
and Country Planning Act, 1959, the respondent owners served 
notice on the appellant council requiring the council to purchase 
their interest. The council served a counter-notice under s. 40 
objecting to the notice on the ground (s. 40 (1) (f )) that the owners 
had not made reasonable endeavours to sell their interest. This 
objection was referred to the Lands Tribunal. After the time for 
serving counter-notices had expired, the council requested the 
tribunal, the owners concurring, to decide as a preliminary point of 
law whether the owners had an interest qualifying for protection 
under s. 39, in view of their property being exempt from rates and 
of s. 39 (4) and the Town and Country Planning (Limit of Annual 
Value) Order, 1959, whereby a qualifying interest must be an 
interest in a hereditament whose annual value “ does not exceed ”’ 
£250 per annum. The tribunal decided this preliminary point of law 
and the Court of Appeal upheld its decision. The question raised as 
a preliminary point could have been made, under s. 40 (2) (e), a ground 
of objection in a counter-notice :—Held, the ground of objection that 
the owners’ interest was not qualified for protection under s. 39 of 
the Town and Country Planning Act, 1959, not having been raised 
in the council’s counter-notice, had not been referred to the Lands 
Tribunal which, being a statutory tribunal (whose jurisdiction could 
not be enlarged by consent) had not, therefore, jurisdiction to 
adjudicate on it; accordingly, neither the Court of Appeal nor the 
House of Lords had had or had jurisdiction to give an effective 
decision on the preliminary point of law. Order of Court oF APPEAL 
(sub nom. Essex Incorporated Congregational Church Union v. 
Essex County Council (1962) 126 J.P. 343, set aside). (Essex County 
Council v. Essex Incorporated Congregational Church Union. H.L.) 
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